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Appellants, Lawrence F. Wallace and Benjamin H. Bowie, 
through their attorneys, respectfully petition this honorable Court 
for a rehearing and suggest a rehearing en banc, from the decision 


of a panel of this court dated May 6, 1969. 


Appellants did not receive a fair trial in fact and appeara.ace 
when a professional burglar and admitted suborner of perjury, 
Robert Earl Barnes, who received unusual preferential treatment 
and is presently serving a rather light sentence considering the great 
number of crimes committed by him and who stated from the witness 
stand that he was out to get appellant Wallace, was used as the major 
government witness, particularly when the government knew at the 
outset of the trial that this witness had fabricated stories that he had 
already told to Polite Captains attached to the Internal Investigation 
Unit of the Police Department, and also stated that the former United 
States Attorney for the District of Columbia had given him immunity 
which was denied by this United States Attorney from the witness 


stand under oath. 


Appellants were denied the opportunity to present evidence of 


or cross-examine Barnes regarding his subornation of perjury! 
referred to above which is outlined in detail in appellant Wallace's 


reply brief pages 2-4. Z Had the jury been apprised of this 
propensity to suborn perjury they may not have believed the testimony 


of Mary Bray, a girl friend of Barnes when she testified concerning 
the passing of money to appellant Wallace, and some of the other 


government witness friends of Barnes. 


ee 
1. See Vol. VI trial transcript pages 803-812 and Vol. VII pages, 
995-996 and 1106-1107. | 


2. Reprinted in appendix herein pages 7,8, 9. | 
The admission of how Barnes suborned perjury, which) 
was elicited from him in a subsequent case where cross- 
examination on this subject was allowed, typifies the way 
Barnes works. He admitted he gota girl he met in an! 
after hours club to commit perjury for him and he admitted 
that he got another friend of his to testify under oath toa 
story that he had concocted. He also admitted that he was 
going to get another one of his girl friends to testify to 
the false story but that he couldn't find her. 


aa 


A conversation between co-defendant Donahue and 
government informer Skeens was taped subsequent in time to the 
termination of the alleged conspiracy and the jury was instructed 
not to consider the contents in determining the guilt or innocence 
of appellants Bowie or Wallace. 

The teaching of Bruton v. United States, (391 US123), compels 
the conclusion in this particular case perhaps more than in the 
usual, borderline cases, that due to the highly prejudicial character 
of the testimony elicited by the government from co-defendant 
Donahue while using the tapes in cross-examination, itis a denial 
of due process to expect or rely on the jury's ability to disregard 
this highly prejudicial testimony while judging the facts as to Bowie 
and Wallace. 

Had this tape been made known to appellants prior to trial, 

a motion for severance would almost certainly have been granted. 
It is highly probable that the convictions of appellants herein were 
based on the damaging Donahue tape. 

The Court on the representations of the ovement without 
knowing the substance of the case at the time protected Donahue's 
statement but only on the condition that it would not be used without 
"reasonable notice" to the defendants. 

The first notice that the tapes of Donahue's conversation with 


Skeens was given after appellant Wallace had completed his testimony 


i 


See appellant Wallace's reply brief. P.7 reprinted herein in 


appendix page 10. : 
Also see Vol. XXIV trial transcript p. 3273. 
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| 
i 
| 
| 
| 
| 
| 
| 
on direct and cross-examination. It is inconceiveable that this can 
| 


be considered "reasonable". The trial judge, on the record, 

repeated over and over again how prejudicial and unfair it would be 
4 i 

to allow this. See brief for appellant Wallace, pages 50-52. 


| 
Skeens was at no time unavailable to the government and while 
| 


the court concluded that the public should not be penalized for 


Skeen's refusal to testify earlier it is manifestly unfair to penalize 


appellants because of Skeens. In any case the government did not 
put Skeens on the witness stand in their case in chief so whether 

or not he would in fact have testified is an unknown factor. While 

it is true that appellants were not entitled under all circumstances 
to count on Skeen's continuing unavailability in taking the stand they 
were absolutely entitled under all circumstances to expect that|no 
tapes were to be used without "reasonable notice. '"' The "reasonable 
notice'' was a requirement made by the court prior to trial in lieu of 


| 
requiring the government at that time to provide appellants discovery 


of the tapes. | 

In short appellant Wallace was not given the opportunity to 
decide whether or not to take the stand at all. He may have merely 
relied on the incredibility of the major government witness. 56 that 
the limitation of the use of the tape to the rebuttal of appellant's 


testimony may never have occurred. This amounts to a denial of a 
| 


basic constitutional right. See Chapman V. California, 386 U.S.18. 


Reprinted in appendix herein pages i, 12,13. 
Also see Vol. XXIII trial transcript pages 3225-3255. 
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It 


Appellants have outlined two legal and factual points for 


reconsideration and respectfully suggest an oral hearing en banc 


to further elucidate these and other equally important points which 


are bound up in this most unusual case. 


Respectfully submitted. 


Tra M. Lowe 

Attorney for Lawrence F. Wallace 
2700 Que Street, N.W. 
Washington, D.C. 20007 


= iffor er 
Attorney for Benjamin H. Bowie 
403 3rd Street, N. W. 
Washington, D.C. 20001 


APPENDIX 


Appellant's Reply Brief, Lawrence F. Wallace, pages 2-4 


Q Anda stranger was going to come into Court 
and did, in fact, come into Court and testify on your behalf? 


A She wasn't a stranger. I had met her at this after- 
hours club. 


Q. And she volunteered to do this for you? 
A. Yes, she did. 


Q. She knew that she was perjuring herself when 
she did it, didn't she? 


A. Yes, she did. 


Q. Now, you got a great deal of satisfaction out of 
fooling the jury in that case, didn't you? 


A. Ididn't get any satisfaction. I had to beat the 
case, that is all. 


Q. And you did whatever was necessary to beat it? 
A. Itook my best shot. 


And Klein transcript page 4262-4266: 


McDaniels, didn't you. 


A. Thatis correct. 


| 
| 
| 
Q. Now you had another witness by the name of Eddie | 
| 
| 


Q. And he testified that he borrowed your car that day, | 
so that you couldn't have been using your car at the time of 
the housebreaking. Isn't that correct? | 


A. Thatis correct. 


Q. And the reasons this was important was that you 
understood that someone -- I think the boy -- had gotten the 
number plates of the car, right? 


| 
| 
A. Correct. | 
| 
| 


Q. Soyou got Eddie McDaniels to testify in this court- | 
house, a whole scheme of how he borrowed the car, of how he | 


spent the day. 


I think maybe you should tell us what this scheme was 
or what this plan was that you had Eddie McDaniels concoct 
for the jury. Would you do that? 


A. In the first'place, Eddie McDaniels didn't concot it. 


I did. 
Q. Well, go ahead. 
A. And Iwas trying to beat the case. 
Q. Just tell us what the scheme was that you concocted. 


A. Isaid that! he was using -- I had told him to say that 
he was using my car. 


Q. But that was just the ultimate. He testified at length. 
What was he testifying in detail? What was the plan that you 
arranged for him to testify to? 


A. That he had my car all day. 


Q. What did you testify -- what did he testify that he did 
that day? 


MR. SULLIVAN: If Your Honor please, objection to 
the form of the question. I know Mr. Lowe misspoke himself 
when he said "You testify. '' I believe that should be stricken. 

THE COURT: Rephrase the question. 

BY MR. LOWE: 

Q. Isn't it a fact that you had him testify that he went out 
with one of your girl friends that day? 

A. Youare saying she was my girl friend. 

Q. One of your friends who happened to be a girl. 

A. Right. 

Didn't you? 

He said that 

All Right. 

And which girl did he say that he went out with? 

I believe it was Barbara Pizza. . 
Now he didn't go out in your car with her that day, 


No, he did not. 


Q. But you picked the name Barbara Pizza -- nota 
strange name that you never heard of -- but someone you knew -- 
and you picked that name, that person, and put her in this 
situation. Am I right? : 

A. Certainly. 


Q. And this is the way you work, isn't it? 


A. No, sir. Iwas going to get Barbara Pizza to testify 
too, but I couldn't find her. 


Q. Allright. But you use names of people that you 
know, so that you can weave tales about them. Isn't that 
correct? 


A. Idon't weave no tales, Mr. Lowe. 


Q. Well, you wove a tale that time through the mouth 
of Eddie McDaniels. 


A. He wove the tale. I didn't. I didn't get up here 
and testify. He did. 


Q. But they were words of you. You masterminded that, 
didn't you? 


A. Itold him that I wanted him for a witness, but I 
didn't get up there and get on the stand and testify. Mr. 
McDaniels did that. You know he has got a mind of his own. 
If he didn't want to do it, all he had to do was say, 'I don't 
want to do it." 
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Appellant's Reply Brief, Lawrence F. Wallace page 7. 


“THE COURT: We will go on the record. 


You will recall, Mr. Sullivan, that during the pretrial 
you asked me to put a protective order around statements 
made to what we are calling Informer No. ] and Informer No. 
2 on the ground the two informers would be in jeopardy if 
their identities were revealed. 

I read the statements of those two informers, 
as handed to me, solely with a view to determining 
whether or not their identitites could be concealed. 
At that time I didn't understand the case. The names 
meant nothing tome. So all I was looking for was there 
any way to edit this, revamp it, in such a way that 
the identities wouldn't be revealed. Iwas satisfied 
there was no way I could practically doit. So I did put 
the protective order on it without knowing the substance 
of the case at all. 

Now, I have since gone back quickly over the 
statements ‘knowing a little bit more about the case. 
I have read them a bit more carefully. "' 
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Brief for Appellant, Lawrence F. Wallace, pages 50-52 


Vol. XXII, P. 3225 


THE COURT: How about this point that Mr. Gillcrist H 
raised? We have had two defendants take the stand already.| 


p. 3226 
THE COURT: That may be but reasonable notice would 


imply that they wouldn't be used in such a way as to be 
prejudicial. 


THE COURT: You gave assurance apparently that you 
would give reasonable notice. 


p. 3327 
THE COURT: Well, all right, but wouldn't reasonable 


notice imply that you would do it before the man took 
the stand? 


THE COURT: Well, that is another point, Iam telling 
you now about prejudice. Perhaps Mr. Gillcrist's 
client having seen these tapes and heard these tapes 
would have elected not to take the stand. 


XXIII, p. 3227-3228 


THE COURT: I know that nothing specific has been said, 
as I say, we are faced with a condition not a theory. The 
fact is a defendant has taken the stand and now he is being 
confronted with these tapes on the theory of reasonable 
notice after he has committed himself. 


p- 3228 
THE COURT: Maybe he wouldn't have taken the stand. 
Isn't it something like the Luck and Brown case? 


THE COURT: Does this involve either of the defendants 
who has already taken the stand? 


MR. HANNON: Yes, Your Honor. 


p. 3228-3229 
MR. MARGOLIUS: May I say this, if the Court please, | 
reasonable notice to us means reasonable notice before trial 
because we are entitled to the statements of the defendant before 


the trial starts, and a tape recording; is a statement of the |; 


defendant before the trial starts. 


p- 3232 
THE COURT: You are giving mea hard one. You are 
giving me a very, very hard one. I have a hunch that 
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a Court of Appeals that won't even let you put in a prior 
conviction would be very hesitant to release this 
testimony now against the defendants after they have 
committed themselves. 


MR. GILLCRIST: Your Honor, I would just like to reenforce 
one thing that I think Mr. Hitz not being here, Mr. Hannon 
was not here, nor do I believe that Mr. Bress was here -- as 
I recall at the pretrial your statement, Mr. Sullivan, was, 
"We do not'intend to use these tapes. Ifwe change our minds 
we will give you reasonable notice or we will give the Court 
reasonable notice. '' 


p- 3233 
THE COURT: You are refreshing my recollection. 
I recall that too. 


MR. GILLCRIST: Iam sure Iam 100 percent accurate 
on the quote. 


MR. MARGOLIUS: No, we have a right to have any state- 
ments made by the defendants to examine before trial. 


p- 3233 
MR. HITZ: You have a right to appeal to the discretion 
of the Court. 


THE COURT: I granted that. 


p. 3236 
THE COURT: I appreciate all these things, but here is the 
problem now. We have a witness on the stand, having known 
what is on this tape, he might take another -- he might not 
have taken the stand. He might take a completely different 
tack on his direct examination. I did order all of the state- 
ments of defendants be turned over before trial. This man 
hasn't had a chance to prepare himself, in view of his 
previous statement. 


MR, SULLIVAN: Yes, Your Honor. 


. 3252 
: THE COURT: Iam disturbed. Maybe lama legal butcher -- 
I can just make a ruling and let it stand up legally but there is 
more to it than just a Hornbook piece of law. It is a question 
of basic fairness. 


THE COURT: I think you all understand the problem Iam 
wrestling with. 


MR. ALLDER: Wallace wasn't given reasonable notice. 


THE COURT: We have had two defendants on the stand. 


MR. ALLDER: And he has not received reasonable notice. 


p- 3255 
THE COURT: And not having had notice he assumed that 


the tapes would not be used against him. 
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APPELLANT, 
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UNITED STATES OF AMERICA, 


APPELLEE . 


SUGGESTION FOR REHEARING E 


Walter E. Gillcrist 
1317 F Street, N.W. 
Washington, D.C.; 20004 
Attorney for Appellant 


IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,135 
THOMAS J. DONOHUE, 


Appellant, 


UNITED STATES OF AMERICA, 


Appellee. 


SUGGESTION FOR REHEARING EN BANC 


Comes now appellant, Thomas J. Donohue, and respectfully 


suggests to this Court a rehearing En Banc, limited to specific 


issues as pre-determined by the Court. 
The following issues are suggested: 


1. Does Katz v. United States, 389 U.S. 347 (1967) 
prohibit the Government from using 4 trial evidence 
obtained by electronic eavesdropping, even though 
one party to the recorded conversation consents 
thereto. 


A. If the answer to the foregoing is in the 
affirmative, does Desist v. United States, 37 U.S.L.W. 
4225 (decided March 24, 1969) completely rule out 

any Fourth Amendment claim if the electronic 
eavesdropping occurred prior to the decision in 

Katz v. United States, supra. 
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Does Desist v. United States, supra, hold 

that evidence obtained from electronically 
eavesdropped conversations occurring prior to 

the opinion in Katz v. United States, supra, 
should be determined (there being no warrant) 

by the rule in existence prior to Katz, to wit, 
was there a trespass, or intrusion or penetration 
of a constitutionally protected area. 


If the answer to the prior question is jin the 
affirmative, then what validity, if any, does 
On Lee v. United States, 343 U.S. 747 (1952) 

have with respect to this cause - as determined 
on the date of the electronically eavesdropped 


conversations. | 


Is evidence obtained by Officers of the “etropolitan 
Police Department acting under the direction of the 
United States Attorney for the District of Columbia, 
acting without a state or federal warrant, and obtained 
in violation of a statute of Maryland, in the State of 
Maryland, admissible in a federal court. | 
| 
A. Did the Division of this Court properly construe 

a Maryland Statute, Md. Ann. Code, Art. 27, §§ 125 A-D, 
which prohibits electronic eavesdropping without the 
consent of all parties, except by court authorized 

warrant, when it created an exception not contained in 

the statute but contained in another Maryland statute 
relating to wiretapping, which excludes a Federal 
Investigating Agency. (The eavesdropping statute not 
having been previously construed by the Courts of Maryland) 


Is it a violation of the Sixth Amendment to the 
Constitution for a prosecutor (in federal court) to 
cause an electronic eavesdropping of conversations of 
defendant, after the investigation has clearly "focused" 
upon him, but prior to indictment, for the purpose of 
obtaining admissions, where prior thereto, and after 

the investigation has "focused"upon defendant, the 
prosecutor interrogates or discusses allegations 
against defendant in the presence of defendant and his 
attorney, seeking a confession. 


Where all parties agree that a prosecutor at an unrecorded 
pre-trial agreed and stated that he would not use 
electronically eavesdropped recorded conversations of 
defendants with another party except upon "reasonable 
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notice", was it improper for the Trial Court to 

permit the prosecutor to use such evidence on cross- 
examination, after notice by the prosecutor was given 
only after defendant had completed his direct examination. 


A. Is a defendant entitled to know prior to testifying 
in a criminal case whether evidence will be used 
against him (like prior criminal convictions) 

containing quasi-admissions of knowledge of conspiracy 
where there exists a stipulation that such evidence will 
not be used except upon reasonable notice. Was the 
defendant's right to testify or not to testify impaired 
by what was done. 


Is it a violation of due process within the Fifth 
Amendment to the Constitution for the Government to 
grant at least partial immunity to its chief witness, 
and deny immunity to a defense witness whose testimony 
directly contradicts an important episode of the 
Government witness’ testimony, where such defense 
witness indicates his testimony but pleads self- 
incrimination to all remaining questions, where such 
plea of self-incrimination is not related to the 
instant testimony which he desires to give, but to other 
information which would normally be elicited on cross- 
examination by the prosecutor. 


Did defendant receive a fair trial, under all the 
circumstances of the case. 

It is respectfully suggested that a number of the above 
referred to issues are of sufficient importance to merit the attention 
of this Court sitting En Banc. 

Consensual surveillance via electronic eavesdropping has 


previously merited the attention of the 7th Circuit sitting En Banc. 


As footnote 3, page 4 of the slip opinion filed in this cause notes, 


there is extreme divided opinion on the issue within the Circuits. 
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The Fourth Amendment Claim of appellant as outlined above, 
‘is important in that there are at least two (2) cases now pending in 


’ the District Court of this Circuit involving pre Katz electronic 


eavesdropping. The vacating of judgments and remanding by the 
Supreme Court of some sixteen (approximately) cases on March 24, 1969 
following the Court's ruling in Desist v. United States, supra, 
indicates that this issue will subsequently be passed upon by 
a great number of the Circuit Courts. | 
In view of the fact that Katz v. United States overruled 
Olmstead v. United States,277 U.S. 438 (1928) and On Lee v.| United 
States, 343 U.S. 747 (1952) has also been overruled by Katz, supra, 
the issue of whether evidence directly obtained by federal officers 
within a state contrary to the statutes of that state is admissible 
in a federal court becomes extremely important in the administration 
| 
. of criminal justice in the United States. It is respectfully 
| submitted that the Division of this Court in not reaching this issue 
did so by construing a state statute in a manner not wholly consistent 
with approved statutory rules of construction, by, in effect, creating 


| 
an exception where none existed. This is evidenced by the fact that 


Md. Ann. Code, Art. 27, §§ 125 A-D contain exceptions but not the ones 


if 
‘ relied upon by the Division of this Court. ! 
| 
It is further respectfully submitted that each of the 
remaining issues cutlined above involve important matters, constitutional 


| in nature, which should be decided by this Court, sitting @n Banc. 


For example item numbered five (5) involves an issue 
which has divided this Court sitting En-Bane, and which was 


posed by the majority of the Court at footnote 1 in Earl v. 


United States, u.S. App. D.C. » 361 F.2d 531 (1966) .1/ 


This Honorable Court is referred in part to appellant's 
petition for rehearing filed this date for a more detailed analysis 
of certain related issues, particularly involving the Fourth 
Amendment Claim. See Slip Opinion page 4. 

It is respectfully suggested that this Court grant a 
rehearing En Banc in this cause, limited to those issues which 


the Court desires to hear. 


RESPECTFULLY SUBMITTED, 


Walte 

1317 F Street, N.W. 
Washington, D.C., 20004 
Sterling 3-1234 


Errata. The petition for rehearing En Banc. was denied by 
a divided Court. 


Certificate of Service 


I hereby certify that copy of the foregoing was 


personally served on the United States Attorney, The Honorable 
Thowas Flannery, by leaving a copy of the same at his office, 


United States Courthouse, Washington, D.C., this 20th 8) of 


r hy, 


Weiter E. Gillcist 
Attorney for Appellant 


May, 1969. 
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for the District of Columbia Circuit IXA M, LOWE 


Attorney for Appellant 
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March 18, 1958) 


Mesarosh v. United States 352 U.S. 1,14 (1956) 


APPELLANT'S 22 FLY BRIEF 


During the pre-trial Motions in criminal No. 436-66 
wherein appellant Detective Lawrence Wallace and four other 
Detectives who were charged therein all pre-trial Motions 
made by any of the parties were adopted by all other parties 
where applicable, this, with the sanction of the Trial Court 


and the Assistant United States Attorney prosecuting the case. 


Throughout the ‘trial all Motions, Arguments and Objections 


made by any of the parties were considered adopted by the 
others where applicable and with the consent of the Government 
and the Court. This procedure prevailed also through the 
post-trial Motions For New Trial. 

Appellant herein respectfully requests that this Honorable 
Court consider the briefs and oral arguments of appellants, 
Benjamin H. Bowie, Appeal No. 21, 136 and Thomas J. Tonohue, 
Appeal No. 21,135 adopted by appellant Wallace wherever applicable. 

At the commencement of the trial the government already 
knew that their informant, James Skeens had told the Grand Jury 
that Steve Xydas was not involved in the Haley Housebreaking. 
See Skeens Grand Jury testimony page 1883. Nevertheless the 
government throughout the trial made reference after 
reference to Steve Xydas and his friendship with Wallace and his 
criminal activity in connection with Barnes (subsequently the 
conspiracy charge against Xydas was dismissed and his trial on 
two counts of housebreaking and Grand Larceny in connection 
with the Haley’ Housebreaking Xydas resulted in a not guilty jury 
verdict.) (He was found guilty of one count, Interstate 


Transportation of Stolen Goods, which is presently being appealed. ) 


ae 


by the government to Xydas, counsel for appellant Wallace 


| 
| 
| 
During the course of the trial because of the many references 
| 
| 


attempted to enter into evidence Steve Xydas' criminal record 
which in fact showed no convictions. This request was denied. 
At the commencement of the trial the government knew 

or should have known that Barnes suborned perjury of Eddie 
McDaniel and other witnesses in the Nesbit case, United | 
States v. Robert ©. Barnes, criminal No. 869-64 and in th 
Schrider case, United States v. Robert E. Barnes, criminal 
Mary Hamilton and 

532-64. Barnes admitted suborning perjury of/Eddie McDaniel 
when he testified for the government in criminal No. 595-66 in 
the case of United States v. Klein, et al, as follows: Klein 
transcript page 4118 referring to Mary Hamilton. 


Q Anda stranger was going to come into 
Court and did, in fact, come into Court and testify | 
on your behalf? 


A She wasn't a stranger. I had met her 
at this after-hours club. 


© And she volunteered to do this for you? 
A Yes, she did. 


Q She knew that she was perjuring herself 
when she did it, didn't she? 


A Yes, she did. 


Q Now, you got a great deal of satisfaction 
out of fooling the jury in that case, didn't you? 


A I didn't get any satisfaction, I had to 
beat the case, that is all. 


© And you did whatever was necessary to 
beat it? 


A Itook my best shot. 
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And Klein transcript page 4252-4266: 


Q Now you had another witness by the name of Zddie 
McDaniels, didn't you. 

A That is correct. 

Q And he testified that he borrowed your car that day, 
so that you couldn't have been using your car at the time of 
the housebreaking. Isn't that correct? 

A That is correct. 

© And the reason this was important was that you under- 
stood that someone -- I think the boy -- had gotten the number 
plates of the car, right? 

A Correct. 

Q So you got Eddie McDaniels to testify in this court- 
house, a whole scheme of how he borrowed the car, of how he 
spent the day. 

I think maybe you should tell us what this scheme was 
or what this plan was that you had Eddie MeDaniels concoct for 
the jury. Would you do that? 

A In the first place, Eddie McDaniels didn't concoct it. 
I did. 

¢ Well, go ahead. 

A And I was trying to beat the case. 

CS Just tell us what the scheme was that you concocted. 

A I said that he was using -- I had told him to say that 
he was using my car. 

Q But that was just the ultimate. He testified at length. 
What was he testifying in detail? What was the plan that you 
arranged for him to testify to? 

A That he had my car all day. 

@ Whati did you testify -- what did he testify that he did 
that day ? 

MR. SULLIVAN: If Your Honor please, objection to 
the form of the question. I know Mr. Lowe misspoke himself 
when he said "You testify." I believe that should be stricken. 

THE COURT: Rephrase the question. 

BY MR. LOWE: 

© Isn't it a fact that you had him testify that he wert out 
with one of your girl friends that day’ 

You are saying she was my girl friend. 

One of your friends who happened to be a girl. 

Right. 

Didn't you? 

He said that. 

Ali right. 

And which girl did he say that he went out with? 

I believe it was Barbara Pizza. 

Now ‘he didn't go out in your car with her that day, 

did he? 
No, he did not. 

But you picked the name Barbara Pizza -- nota 
strange name that you never heard of -- but someone you 
knew -- and you picked that name, that person, and put her 
in this situation. Am I right? 

A Certainly. 


D> OPOODPNOPNOD 


| 
| 
| 
| 
| 
@ And this is the way you work, isn't it? 
A No, sir. Iwas going to get Barbara Pizza to testify 
too, but I couldn't find her. 
Q All right. But you use names of people that you | 
know, so that you can weave tales about them, Isn't that correc” 
A I don't weave no tales, Mr. Lowe. 
© Well, you wove a tale that time through the axeast of 
Eddie McDaniels. 
A He wove the tale. Ididn't. I didn't get up here and 
testify. He did. 
Q But they were words of you. You masterminded that, 
didn't you? | 
A I told him that I wanted him for a witness, but I 
didn't get up there and get on the stand and testify. Mr. 
McDaniels did that. You know he has got a mind of his own, If he 
didn't want to do it, all he had to do was say, "I don't want to do it." 
I didn't force him by gun point to get up here. 


The question of subornation of perjury is vitally important t 
appellant Wallace and he should have been allowed to cross-examin 
Barnes concerning this because of his claim that aside from the 


testimony of Barnes the most damaging testimony was that of Mary 


Bray who said that she saw money passing between Barnes and appellant 
| 


Wallace. The jury may have taken a completely different view of her 


testimony had they known of Earnes' ability and habit of getting people 
to perjure themselves on his behalf -- particularly Mary Bray being 
one of his girl friends and one who visited him during the early 
morning hours in the United States Courthouse with the government's 
permission. 
Aside from the testimony of Barnes and Mary Bray the only, 
substantially damaging corroborating testimony in the entire ten weeks 
trial was that of Harold Baker who testified that Wallace told him that he 
got one fur, Vol. XIV p2098, but on p2109 he testified that Wallace 


denied that he ever received anything from Barnes. 
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Appellee's example of Baker's corroboration in its Brief p. 9 
in which it says, “Among the people with whom Barnes became associated 
in the early months of this conspiracy were Harold Baker and Lawrence 
Proffitt, both of whom testified for the government and corroborated 
Baznes' testimony in several significant respects. Baker testified that he 
overheard the conversation in Xydes's restaurant in which the Pat Haley 
housebreaking was discussed and had seen Barnes in the restaurant 
talking with Xydas on several occasions,"' and refers to Tr. Vol. 14, 
p-. 2119-20 which reads as follows: 
Q by Mr. Sullivan: Without going into the conversation 
you may have heard, can you tell us first, did you hear any con- 
versation at all'concerning the Pat Haley housebreaking at Steve 
Xydas' restaurant? 
4 by Mr. Baker: That was the general topic of conversation. 
Q Very well, sir. Can you tell us whether right around 
that time you ever saw Robert Earl Barnes at Steve Xydas 
restaurant? 
A Yes, sir. 
& Can you tell us whether around that same period of 


time you ever had occasion to see Barnes talking with Xydas in 
that restaurant? 

A Yes, sir, on several occasions. 

Mr. Sullivan: Very well. 


In Vo. XIV, p. ‘2110, Baker testified he had no knowledge of the 
Haley housebreaking. No meeting or discussion. 

Barnes testified that Baker took two rugs to Wallace's home, 
Tr Vol. If, p. 273, and Baker denied this, Vol XIV, p. 2110. 


Lawrence Proffitt testified that he saw Barnes give Wallace a 


Oberfeld testified that Wallace borrowed money from Barnes 


after a card game, Tr. Vol X, p. 1458-1460; and that he heard Wallace 
tell Barnes to hold tight and he would get him the right location for his 
after-hours club, Tr. Vol x, p. 1467-1469 (he did all right, and Barnes 


was raided almost every day fom the time he opened in the 9th precinct. ) 


nee | 
See testimony of Officer McKeever, Tr. Vol IX, p. 1397-1405, and 
particularly p. 1400 where he stated on direct examination by the | 
government in reference to the new location, "I went back there every 
day I was on duty and remained there the greater part of my entire tour 
of duty.'' ... "Each night I went back there I started a harassing | 
campaign on Barnes." | 


Instead of the possible 15 year sentence referred to in Tr Vol. X, 


p. 1484, Oberfeld received 5 years probation and a one thousand dollar fine. 


| 
At the commencement of the trial the government knew that Marcia 
Skeens -- after Barnes had robbed Judge Robinson's house sencary 1, 1966 -- 
cashed Judge Robinson's check and used his credit card for purchases of 
clothing. See appellee's Brief, .65. Not only did the government 
know this from Marcia Skeens and from Barnes but also from the book 


which Barnes wrote and which was transmitted piece-meal to Marcia 


in the United States Attorney's Office aud whith the United State 


| 
| 
Attorney prosecuting the case had seen.. See Vol. 15, ps 4217-422) 


of trial transcript U.S. v. Klein, et al. 


At the commencement of the trial there was no reason, why the 


| 
| 
government informer, James Skeens, who was in jail at the time gould 

not have been protected and the taped etatcinents of the defendants which 
were ordered by the Court to be given to them could not have in fact 


been delivered. By the same token, Marcia Skeens who was protected by 


United States Marshalls at a later date during the course of the trial 


when her game was exposed as an informant could have had the same 
protection at the commencement of the trial without circumventing the 
order of the Court and the right of the defendants to have their statements 
made known to them. 


maton 


The government in it's brief, p.47 states that the pre-trial 
protective order was completely justified but see Tr. Vol. XXIV p. 3273 
"THE COURT: We will go on the record. 


You will’ recall, Mr. Sullivan, that during the 
pretrial you asked me to put a protective order 
around statements made to what we are calling 
Informer No. 1 and Informer No. 2 on the ground 
the two informers would be in jeopardy if their 
identities were revealed. 

I read the statements of those two in- 
formers, as handed to me, solely with a view 
to determining whether or not their identities 
could be concealed. At that time I didn't 
understand the case. The names meant 
nothing io me and the incidents meant nothing 
tome. So all I was looking for was there any 
way to edit this, revamp it, in such a way 
that the identities wouldn't ve revealed. I 
was Satisfied there was no way I could 
practically doit. So I did put the protective 
order on it without knowing the substance of 
the case at all. 

Now, I have since gone back quickly 
over the statements knowing a little bit more 
about the case. I have read them a bit more 
carefully. 


At the commencement of the trial the government knew that 
Barnes had perpetrated a hoax on the Federal Bureau of Investigation 
in connection with the Cafritz jewel robbery and had ample evidence of 
his devious schemes and methods of operation which added up to a 
person unworthy of belief and certainly not worthy enough to bring 


disgrace upon five police officers -two of whom were acquitted at the 


trial, one of the two brought before a police Trial Board was com- 


pletely exonerated -, the Police Department and the United States 
Attorney's Office. 
Appellee refers to Barnes accusation against Robert Hamilton 


on p. 27 of its brief'in connection with the French Poodle burglary 


a 


yet a jury subsequently acquitted Hamilton on this charge, Cr. No. 
595-66 U.S. v. Klein, etal. (He was found guilty nevertheless on | 
other counts which are presently being appealed. ) 
At the commencement of the trial the government knew that ! 
James Skeens had testified before the Grand Jury that Barnes gave | 
Wallace the combination to the Kay Jewelry safe in his (Skeens) | 
presence. See p. 7091 of Skeens Grand Jury testimony. Nevertheless, 
the government called Captain Thomas ‘ert in rebuttal and elicited 
testimony from him that he heard Skeens ask Wallace, "You didn't | 
give him the combination in your own handwriting, did you? ", and | 
that Wallace answered, ''No, he re-copied it", Tr. Vol. 32 p. 4383, 
Captain Wert could not have heard such a conversation because if | 
Skeens was present when Wallace supposedly gave the combination 
Barnes he would have known how it was done and it would have put | 
Wallace on notice that Skeens was a government agent if Skeens | 
asked him the question the way Captain Wert said he heard it. 
This is important because of all the tapes that were taken of 
conversations of appellant Wallace the only damaging statement was 
this one which was not recorded by the recording apparatus. This 
one misstatement of Captain Wert, if believed by the jury, would 


be sufficient corroboration to convict Wallace. In addition this 


conflicting statement of Skeens to the Grand Jury on p. 1791 was 


not turned over to counsel during the trial. 
| 


Yallace's complaint with regard to the portions of the transcript 
that were transcribed were used in rebuttal giving a completely | 


different and erroneous impression to the jury than if they had been 


used in the goverament's case in chief or if they were available to 


him when presenting his defense. 

At the woutmencciuent of the trial the government knew that 
starnae had lied to two Captains of the nletropolitan Police Lepartment 
when they firat intervigowed him, See Tr. Vol. 4 p.509 and government 
exhibits introduced therein G.1 through G. ll. G.10 is five page 
federal Dureau of Investigation Document regarding the iicLeaa 
Giamoné theft, but a completely different version than Barnes 
testified to at the trial. 

At the commencement of the trial and up to thie very dato 
to the best knowledze of appellant Wallace, Harold Baker and Marcia 
Skeens have no indictments pending against them, norwithstanding 
admissions made by Marcia Skeens that she aided and abetied ia aad 
received stolen furs from the French Foodle housebreaking and that 
she cashed Judge Aobinson's check and used his credit card. To this 
Gay James Skeens has not been tried on any of the many hous2breakings 
that the government knows he participated with or aided and a>etted 
Barnes in, such as the Haley houseoreakiag aad the French Foodle 
burglary. 

Ca the other hand there was ao evidence of any gain, or 
change ia style of living by appellant “'allace in any way shape or 
form, although there was an unsuccessful attempt to prove him the 
owner of a horse called Fanny's Welcome. The fact of the matter is 
that the Trial court accepted appellaat ‘/allace's forma pauperis oath 
during the course of the trial ia January,1967, norwithstanding Earnes' 


testimony that he gave vallace about $35, 0)0.00. 
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The recorded conversations between Skeens and Wallace 


17, 1966, 


took place on February 5, 1966, February 13, 1966 and April 


and it is the timing of these recordings that appellant Wallace 


claims violates his right to counsel under the Sixth Amendment. 
The government in its brief, 2age 116 indicates that the conversations 
occurred during the period when the U.S. attorney's office along with 
the Internal Investigation Unit of the Metropolitan Police Department 
were conducting a continuing investigation of . Bamnes' allegations. 
In reality the sole purpose of using the informer Skeens was to 
obtain evidence to be used in court. The facts are that investigation 
was well under way when Barnes testified before the grand coe in 
November 1965 and Wallace was queried by the IIU December 3, 1965 
and a transcript of approximately 100 pages was made of this session. 
Coyy will be included in a supplemental record on appeal. Transcript 
Vol. XX¥XII, p. 438. (Wallace was indicted on April 22, 1968) 

This factual situation is entirely different from that in 
Hoffa v. United States, 385 U.S. 293 (1965), with the government 


informer Partin testifying in a bribery trial as to conversations he 


overheard during a previous criminal trial, long before the bribery 


case investigation got underway. The facts in the Hoffa cas 
antithetical to those in Massiah regarding the timing of the interroga- 
| 
tions and the decision in Hoffa is no authority for concluding that 
the Massiah principle applies only to post-indictment gatertogations 
In the present case although there was no ia sasteay or 

post-indictment questioning, the process had shifted from the 
investigatory to accustory stage, the focus was on the accused 


and the purpose of the government in sending its agent was to 


elicit a confession and as sta :din Zscobedo v. Dlinois, 378 U.S. 
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478 (1964) the adversary system was already in operation and 
under the circumstances the accused should be permitted to 
consult with his lawyer. Although in Escobedo the interrogation 
was while he was in custody, the principle applied to the facts 
herein is similar. The fact is that appellant has never been in 
custody, having been allowed to be free on his personal bond to 
the present time. 


Considering Massiah, the United States Attorney, in 


February of 1966 after the grand jury and IIU proceedings mentioned 


ahove, could not have legally questioned Wallace without advising 
him of his rights for the purpose of getting admissions to use in 
court. It would|therefore follow that he could not secure the 
services of an agent to perform this unlawful task on his behalf. 
Wallace feels that the reasoning behind Massiah is sound and 
applies to him in the instant csse which allowed a circumstance to 
be set up where the only damaging statement coming from this 
interrogation was a portion not transcribeé but claimed to have 
been overheard by Captain Thomas Wert, as detailed above. 
The serious question of whether the eavesdropping 
technique eed by the government in this case where the consent 
is lawful, 
of one party was hadf has probably been best answered in 
Tilinois v. Kurth (1966) 34 Dl. 2d 387, 216 N.E. 24154, in which 
the court concluded that the consent of the party who is surreptitiously 
recording the conversation of others could not make the recorded 
conversations admissable against the other parties who were unaware 
that their conversations were being recorded and that the recordings 


were admissable as to any party who had consented to them but 
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that they were not admissable against a party who had not 
consented, 

The significance of Katz v. U.S. 389, U.S. 347 (1967) is 
that it brings electronic eavesdropping within the rule of reason 
recognizing that such eavesdropping when undertaken for the 
purpose of obtaining evidence constitutes a search subject to the 
restraints of the Fourth Amendment. Considering Kurth and 
Katz the logical extension is to declare that the conversatiors 
with the informer Skeens were unlawfully procurred. So said 


the court in White v. U.S. -- F.2d -- (7th Cir. No. 16, 021, 


March 18, 1968), reh. en banc granted, (May 27, 1968) ina 
i 

set of facts on all fours with the instant case. On March 3, |1967 

the last day of the ten-week trial, Vol. 32, p. 430, the prosecuting 


‘attorney confirmed the fact that the court had not as yet ruled 


on the tapes. 


It is unquestioned that the court ordered the government to turn 
over all statements of the defendents prior to trial. The protective 
order denying pre-trial discovery of the recorded conversations between 
the informers was in violation of the principle of this order. The 
trial court certainly was not made aware of the significance of the 
government's request nor of the positive right of defense eommaetl to 
have access to statements of their clients, It would seem that under 
the recently revised Federal Rules of Criminal Procedure, lo, 16A, the 
language seems to be plainly without exception that statements of the 
defendent must be made available by the Government to the defense, 
and E states, “If the court enters an order granting relicf Following 
a showing in camera, the entire text of the government statement shall 


be sealed and preserved in the records of the court to be mafie available 
i 
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to the appellate court in the event of an appeal by the defendent,” 
Appellant "allace hereby requests that the government submit the 
entire text as provided in “ule 167 in its supplemental record. 
A4fter simnine the protective order the court realizing the hazard 
of denying the conversations to defense counsel, required the govern- 
ment to either reveal the identity of the informers or not to use the 
tape recorded conversations of defendent during the trial except 
upon reasonable notice, 


In defending its failure to give reasonable notice that it 


intended to use the tapes of appellants‘ conversations, the government 


claims on pave 109 of its brief that appellants had ample opportunity 
to “prepare to explain them ard to use them affirmatively to support 
their defenses, “allace rested his case February 14, 1967 Tr. Vo]. XX, 
pe 2858 It was not until February 17, 1957, Tr. Vol, XXIII, p. 3198, 
that the sovernment first introduced the possibility of using the tanes, 
See ontire Tr, Vol. XXIII, po. 3198-3271, Also Tr. Vel. XXIV, 
pp. 3289-3294, Varticulaly see Tr, Vol. XXIII,p. 3258 where the court 
said, “I don't think that that follows either. ‘hen they said they 
weren't going to use this informant hecause he was going to get killed, 
they beat the right to assume that he wouldn’t take the stand anyway 
to testify asainst him,“ 

The procedure resorted to by the court is an obvious denial of 
sppellant Vallacets fifth amendment right to remain silent. ‘“hether 
or not he would have taken the stand had he known of the contents of 
the tapes is academic because it is the opportunity to make the decision 
based on all the facts that is his constitutional right, An additional 
factor to be considered in makirg this decision is the question of 


precluding all possible rebuttal testimony, 


The government in its brief, p. 10°, states that at no time during 
the trial prior to taking the stand did appellants inquire as 
whether the governnent intended to use the recordings of the infor- 


| 
nants for impeachment in cross-examination or rebuttal. First of all, 


| 
counsel had every right to rely on the pre-trial stipulation of 


reasonable notice, and secondly, while the sovernment's case in chief 
| 


| 
was proceeding, Vol. %, p. 1445, during a bench conference when the 


governnent was examining its witness Cherfeld, the following ¢olliquy 


took place: 


| 

7, LCWE: I thoueht I better say this now before it might 
be too late by the time it comes up, but there is a paper that 
is a transcript of a conversation, a telephone conversation, 
between i'r, Cberfeld and Detective Wallace. Wow I under- 
stood that we were not going to use any tapes. iow I algo feel 
that we shoul¢ not use any conversation that was taken or any 
transcript from the tape because that would be tantamount to 
using the tape itself. 

1”, SULLIVAK: I can guide counsel on that, Your Honor, 
Conversations which I am now asking questions aren't taped 
conversations, The taped transcript to which l:r, Lowe refers 
is not one to which I expect to make reference in my direct 
examination, 

TIS CCUPT: It is Jencks? 

is”. SULLIVAI": That is right. 

i?, LOWE: I just wanted to be sure of that, 


Analysis of the cross-examination of Donohue using the conterts 
of the tepe for this purpose in Tr. Vol. XXVI, pp. 3510-3653, it is 
apparent that no instructionfould wipe from the minds of the jury the 

| 


damaging effect to appellant Nallace, Farticularly not the instruc- 


tion given to the jury on p. 3522, Tr. Vol. XXVI which reads:| 

Til CPE" CCUTT: 

THE CCUT: Ladies and rentlement of the jury, lir. Sullivan 
has just asked a question about conversations between lir, DCnohue 
and Skeens in February, 1966 «- I believe it was February, 1956, 
I previously ruled that the conspiracy charged in this indictment 
for all intents and purposes ended in Fovember, 1965, That 
brings into play this rule of evidence -- that any statement made 
by any of the defendants after the termination of the conspiracy 
are binding only upon the particular defendant who made the 
statement, not by any co-conspirator, Any statement, of |course, 
made during the course of thefonspiracy in the furtherance of the 
conspiracy is binding upon all of them, whether or not SY were 
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present. After the conspiracy terminates, a statement of a 
defendant is binding only upon hin, 

i?, LOWE: Your Honor,in abundance of precaution, I wonder 
if we could also instruc’ the jury that this is an alleged 
conspiracy by the Government but one which has been denied by 
the defendants? 

THE COUTT: I thought that was the purpose of the trial. 

i?, LOTS: Well, it is a new jury, Your Honor, and I wanted 
to make it clear. 


Rearing in mind that this jury had never tried a criminal case 
before, they were in effect instructed or could certainly have under- 
stood that they were being tol? that a conspiracy was in fact in 
existence which ended in Yovember 1965, The objection was recorded 
as indicated on the same page. 

The following excerpts from the cross-examiration of Donohue were 
wo damagine as to require a nev trial for Wallace. Certainly had it 
been know prior to trial that these statements of Donohue involving 
Wallace were in the tanes, the motion for severance must have been granted, 


PAGS 3524: Q Did you discuss with Skeens at that conver- 
setion at his house what you thousht Skeens shoul‘ get defendant 
Nallace to'do in connection with Xydas, the Greek? 

& Imay have, I dontt remember, 

Qo Isn't it a fact that you said to Skeens that you had just 
got done telling 'allace, “You had better get that guy Xydas, 
the Greek straight?” 

A Ch, yes, I told Skeens that, 


PAGE 3526: © Isn’t it a fact that it is true and correct 
that whet you said actually was right to Skeens, sperking of 
Yyd2s, the reason was this, “Well, ‘Jellace is buttering the 
Greek because “Iallece has something on the Greek and the Greek 
has something on Wallace, and they are buddies.* 

A That’s what I seid. 


PAGS 3550: % Detective Donohue, isn't it true and correct 
and a fact that you did enter that club on that occasion with 
defendant Larry Yallace and in your presence ‘Jallace asked 
Skeens for money for protection for running thet club? 

A That's absolutely not true. 

9 Isntt it further a fact that after that conversation took 
place betyeen Yallece an? Skeens in your presence that you and 
this defendant ‘Jallace did walk into a small back room of the 
Ontario “ozd Club with Skeens and Eddie ifeDaniels? 

A That’s a lie. 

% Isntt it true that in th-t back room in your presence that 
money was paid in your presence by Skeers to this ‘efendant Wallace? 

A That's adsolutely not true. 
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EAGS 3569: © Very well. Do you recall telling Skeens in 
that same conversation on the same subject as the DeVakos house- 
breaking what you told ‘lallace when you called him up tha 
night, July 28, 1964? 

A Yes, sir, I told him a story. 

Q And weren’?t the words that you said in substance, “Hey, 
Wellace, this canary is in here singing.“ And you said to 
Yallace, “And he just told us“ -- meaning Barnes -- ‘that he came 
from Steve's house. Fe broke in a joint and before he left 
Steve’s house he had given Steve $300 for the information." 
Didn't you tell Skeens you had told “Wallace that? 

A That is what I tol? Skeens. 


FAGE 3580: Q You did tell Skeens in that conversation on 
February 26, 1966, at his house, that on the evening of the 
DeVakos arrest, that when you called ‘lallace, that Wallace had 
said to you, “What can I do for hin?” 

A I told Skeens that, 

9 Did you discuss then with Skeens, or February 26), 1966, 
at his home, that you had had a conversation with Wallace prior 
to that in which you told, or warned Wallace, that mame was 
going to start singing? 

A That I had warned Yallace that Barnes was going to start 
singing? | 

Q Yes, sir. 

A. Yes, I probably said that to him too. 

9 Do you recall the words you used? 

A i'o, sir, I coudn't recall all the things I said) to him 
that night if I stayed here until doomsday. 

Q ‘Jeren’t the words in substance that you said to Skeens 
that you told Wallace that this was going to happen, that Barnes, 
as soor. as they shut the door, he was going to start talking? 

A I probably told Skeens that, 


PAGE 3697: Q Do you recall what, if anything, you! told 
Skeens about information communicated to you by Wallace about the 
lady who ran the Freneh Foodie's identification of the furs 
stolen from the Freneb Foodle? 

A Can you repeat that please, fr, Sullivan? 

9 Yes, sir. Do you recall talking to Skeens about: the 
French Toodle burglary committed by Barnes, and about which we 
have heard testimony here? 

A Yes. 

Q Do you recall discussing with Skeens in that same conver= 
sation in the early morning hours, February 26th of 1966), what 
Wallace had said svout the identification of these French Toodle 
furs by the lady who ran the French Foodle? 

A Yes, Rae 

iP. LOSS: Your Honor, I don’t mind him answering the 
question, ene it’s completely irrelevant, has absolutply 
nothing to de with this case, 

i®, SULLIVAi': I*11 demonstrate development, Your Honor. 

i™. GILLCRIST: I think you’re leading into hearsay 
binding upon ir. “Iallace, 

if, SULLIVAr: That:s true, sir, binding on Donohue 
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Before the Supreme Court’s recent decision in Bruton v. United 


States, 36 U.S.L. "k. 447 (decided Vay 20, 1968) it was clear that 


in a conspiracy case the court must instruct the jury that any state- 
ments made after the termination of the cbnspiracy period should not be 
considered except as to the person making the statement and such 
instruction was believed to satisfy the requirements of justice, 

In a report by the American Tar Association's Committee on Minimum 
Standards of Criminal Justice in RNecember of 1967, it was stated that 
if a defendent stards to be unfairly damaged by a co-defendent’s 
confession, the prosecutor must agree to a separate trial, or abandon 
use of the confession, or make sure that all references to the defen- 
dant are effectively doleted, and they said that it is not enough 
merely to delete his name if the statement indicated that another 
unnamed party was involved, the jury is nearly certain to draw the 
inference that the coecefendant is this party. 

Asite from the confrontation principle which in a conspiracy 
case such as the inst2nt one the right to cross-examine by counsel for 
2 co-defendant is moaningless and the toaching that comes fruit Pruton 
is thet it is a denial of due process to rely on a jury's presuned 
ability to disregard a coedefendantts confession implicatine another 
defendant wher it is determing that defendant's guilt or innocence. 

As explained in Bruton, Pule 14 of the Federal Rules of Criminal 
Procedure was amended in 1965 to expressly provide that in ruling on 
a motion by 3 defendant for severance, the court may order the 
attorrey for the government to ‘leliver to the court for inspection in 
cemera any statements or confessions made by the defendants which the 
government tends to introduce in evidence at the trial. The reason 
for this amendment as explained by the Advisory Committee on Rules 


is to provide a procedure whereby the issue of possible prejudice can 


| 
be resolved on the motion for severance, “ule &b of the Federal 
Pules of Criminal Procedure specifically provides that avoidance of 
multiplicity of trials is desirable when it does not substantially 
prejudice the ripht of a defendant to a fair trial and an important 


element of a fair trial is that a jury consider only relevant and 


competent evidence bearinr on the issue of guilt or innocence, 
| 
lr. Justice ‘hite dissenting in Bruton states, “The court now 
holds this instruction insufficient and reverses Fruton's conviction. 
It would apparently also reverse every other case where a court 
admits a coedefender.t's confession implicating a defendant regardless 


of cautionary instructions and regardless of the circumstances,” 


| 
Appellant Wallace agrees with Mr. Justice “white that the present case 


is covered by the Bruton decision and requires reversal. 
| 
The government in its brief, p. 85-86, refers to Wallace's brief, 


| 
| 
point number 9a, p. 56, concerning the failure of the government to 


turn over a statement mede by Detective Wallace before a orand jury 

| 
in the cese of United States v, Fontana, in which Wallace was the 
arresting officer, Fontana was one of the persons charged in criminal 
| 
io. 565-56 as a co-conspirator with “allace et, al. although the 
charges in that case were dismissed as against all the detectives 


on the grounts of double jeopardy. The government overlooks the cru- 


cial point that all statements of the defendants were ordered to be 


| 
turned over at the beginning of the trial. This order would be 


particularly applicable to the statement in question which was used 
| 


so extensively on cross-exanination to impeach appellant Wallace. 
| 
| 

Appellee admits on p. 85 of its brief that it was not turned over to 
| 

Yallace until after it was used for extensive cross-examination, 


Tr. Vol. RVIX, pe 2705-2749, 


In its reference to Dennis v. United States, 384 U.S. 855 (1966) 
on page &4 of its brief and throughout the trial, a second important 
point decided therein was disregarded, that is, the cesirability of 
allowing the defense to examine documents and have an opportunity to 
discuss their admission with the court and government counsel before 
they are aimitted or excluded, The court stated, “In our adversary 
system, it is enough for judges to judge. The determination of what 
may be useful to the defense can properly and effectively be made 
on1iy by an advocate...‘ “It is especially important that the defense, 
the judge and the jury should have the assurance that the doors that 
may lead to truth have been unlocked. In our adversary system for 
determining guilt or innocence, it is rarely justifiable for the 
prosecution to have exclusive access to a storehouse of relevant facts.° 

This procedure shoul¢ have been but wis not followed. Because of 
the complicated factual situation the court could not have been adle 
to determine what information the defense would choose to use. 

Flease refer to the following cases cited in Dennis: “osenberg 
v. United States, 360 U.S. 357, 371: U.S. Vv. Cotter, 60 F, 2nd, 

620, 692 (C.A. 2nd Cir. 1932) (L. Hand, J.): United States v. Coplon, 
125 F, 2nd 629,536-540 (C.A. 2nd Cir, 1950): (L. Hand, J.), cert. 
dented, 342 U.S. 92C, where the Court held that defendants themselves 
were entitled to examine unlavfully taken tape recordinzs of telephone 
conversations althougt the trial judge had determined that these 


recordings bad not low the government to evidence introduced at trial, 


That Barnes was afforded favored treatment is without question, the 


extent of it will probably never be known. 


Some examples follows: 


£ the hundreds of housebreakines that vanes committe? inla 
perio’ of anproximately 1° months, *2 vas charged with orly five 
includins the liclaan diamon” theft. The vovernnant in foctnote! 52, 

p. ¢7 of its brief says that after tovember 1965 no promises were nate 

| 

to Parnes that he would not be charred with the crimes he Aivulzed. 
ith ravard to the theft of the i cLean diamond which Darnes reatily 
atmitted and cave the details of durine the course of the trial, 
Tr. Vol. II startinz p. 18%, this was technically true because Larnes 
was in fact arrajened on the icLean dianond robbary on February] 3, 1955, 
However, these charres were dronpe4 in April 1966 and never revived. 

And while it may be techrically correct that a promise was not 
made to Peenes that he woul? not be charced with subsequert eer 
the fact is that alttouch he admitted burvlarizing Juive “obingon's 
home op January 1, 1955, the jury returnet 9 no true bill. Foe only 
that, but when Lavnes tol? the errand jury that | arcia Skeens cashed a 
check taken from Jutve “obinson's home and aske4t them not to intict 
her for this, they didn't. T-. Vel. Vi, n. C57A, | 


In adtition Raenes testifie” that i arcia Skeens received A couple 


of furs from him, Tr. Vol. VJ, o. %61A and %52A, an4 she in her testi- 
| 


nony before the crand jury admitte? takire seme furst whick were from 


the proceets of the Frerch Tootle burelary. In her lenethy testinony 


| 
before the grand jury, :arcia admitted her role in an4 knowledre of 
| 


the Rorres affair. This s272 larcia Skeers who is referred to/in the 
| 
transcript as “Informant i umber 2) has never been charged with ary 


offense since the conmencement of the Rarnes irvestiration. 


| 
| 
Vary Tray, whose corroborating testimory was most damasing arainst 


In}lnce, ‘rove Parnes, rccordiz’ to her testimony, to Cleveland, Chio 


an? stayed there with him and aroun’ the siddle of June 1956 brought 
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some stolen goods back to the District of Colunbia for him. She was 
chareed for this act and the charres were dropped, Tr. Vol. XIIT, 
pe 1964, The arrest was at lumber Three Precinct and from there she 
made 2 call to the United States Attorney's Cffice. As a result of 
this call, Insnecter Boyd, Cantain Thomas ert, Detective “anamaker and 
another detective all came dowr to umber Three Precinct to see Nary 
Pray, Tr. Vol. “III, p- 1874-1276, As 2 result of this meeting the 
charres acainst lt ary Bray were rolle prossed, 

Also see Vol.’ Tr. “III, p. 18°1 where a proffer was made to show 
thet Mary Rray was induced to testify from letters from Barnes where 
he outlined that he had talked to the prosecutor who ha* promised to 
straichten her }aryland trouble. ‘The proffer continued stating that 
it was straightened out and that she did cooperate. ary 3ray was one 
of the nersors who made nocturnal visits to Sarmes on the seventh 
floor of the Unite? States Court Fouse. See Tr. Vol. XV, p. 2249-2253 
and 2275-2276 and narticularly np. 2260-2291 where Deputy U.S. Marshall 
Warren S. immerton testifie? that lary tray was one of the women who 
was allowet to stay with Parnes ir the U.S. Courthouse on the seventh 
floor between midnight and seven asm, This, taken with Barnes pro- 
pensity for suborning perjury sheds lirht on the unreliability of 
Goverrment witness Mary Sray. (The jury learned of the romantic part 
but was prevented from leaming of his ability to obtain verjured 
testimony, ) 


Further benefits to Barnes by way of heln to Wary Tray at his 


two 
request is detailed in letters from Barnes to lary Wray portions of 


which were entered into evidence as follows, Tr. Vol. “VI, np. 2374- 


2375: 
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“I received a short note from Sullivan yesterday. Fe 
said your problems woul’ be taken care of Wednesday, I suppose 
the third of liarch, He has always promised me that he would 
hantle that for you but I have heard so many conflicting stories 
from these people of how much they were going to do I hardl 
believe anything they say anymore, but I suppose he will do| that 
for you.' 

| 
ly Dearest ! ary: 

“Mi, Babe, Hope that these few words find you feeling 
better. I received a letter from !-r. Sullivan tonight and he 
said he talked with you a few days ago and that your liarylend 
problem was almost taken care of, I hope by now it is. Several 
paragraphs end it up: 

“Tell, Sweetheart, am out of words. Take care of yourself 
for me and give’ (two names of people) “ry regards. All iuy Love, 
Your 30b," 
Also see Tr, Vol. “VI, p. 2366 containing further representations 
| 
of special treatmert, 


Cn August 31, 1965, the prosecuting attorney traveled to Pocke 
ville, ! aryland in the case of the State of i Mryland v, Robert 2 
Fares, nunber 7390 criminal, <A transcript of his testimony will be 
included in the supolemental record. He was asked by the court, 


“Do you know his (3arnes )ceneral revutation for truth and veracity 


| 
durine the period you knew him in the District of Columbia or don't 
you?" The answer giver. vas, “The answer to the question is, Your 


| 
Fonor, that in the community in which he lived I have never heard bis 


| 
reputation dieussed for truth and veracity." The Court: The answer to 


the questior is yes or no. Do you know his general reputation for 
truth and veracity in the community in which he lived during chalcrne 
in which you knew him? Answer: “Vo, Your Fonor, I do not," Page |13 
of 7ockville transcript, 

On further questioning pages 14-17 the prosecutor stated with 
equivocation that on the matters digcussed Barnest reputation fon 


| 
truth and veracity was good. 


Aino 


Cn this date, August 31,1966, the goverament knew that 
Barnes had lied'to the FBI about the Cafritz jewel robbery; 
ha d lied to the FBI about the McLean diamond robbery, see 
report of the FBI in the record herein, government's exhibit 
number G10. At that time the government knew or had reason 
to believe or should have knowa that Earnes had suborned 
perjury in the Schrider and Nesbitt cases. Barnes was tried and 
found not guilty in the Schrider case Criminal 532-64 on March 24-25 
and was tried and found guilty in the Nesbitt case in January, 
1965. Cr. 869-64. 

At that time the government knew that Barnes had 
accused several other police officers of bribery and that the 
United States Attorney's Office did not believe these charges and 
filed no complaints against them nox have any complaints been 
filed against them to this day. Their names were kept confidential 
during the course of the trial with the exception of Officer 
Lewandowsky who testified on behalf of appellant Wallace. In 
the recent Folice Trial Board hearing against Detective Rogers 
who was found not guilty at the trial and exonerated by the Board, 
Captain Zdwin F. Talbot and [etective Sargent Banjamin J. Chaplin 
testified on behalf of Rogers. These were two of the officers 
accused by Barnes which charges the United States Attorney's 
Office chose not to believe. C 
On August 31,1966 the government knew that Barnes had 


repeatedly lied to members of the Metropolitan Police Department, 


among them Captain (Now Inspector) Israel Tew. See government's 


exhibits numbers Gl, G. 6, G7, G8. 
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On August 31,1966 it was common knowledge that Barnes 


was unprincipled in his disregard for others, that he lied to his 
| 


confederates to prevent them from getting their share of | 
various housebreakings -- Harold Baker's share of the proceeds 
| 
| 
of the four housebreakings he admitted committing with Barnes 


‘was practically nil. 


It may be that the answers given to the Rockville jury 
were true in and of themselves but the impression left with the 
jury did not reflect Farnes' bad reputation in the community for 
truth and veracity. | 

How could the government submit Barnes as their witness 
and vouch for his reliability when after he commenced testifying 
before the grand jury in November, 1955 and while he was ons on 
boned during Christmas and New Years of that year he admittedly 
burglarized several homes in various cities, see Tr. Vol vi, 
p.855A, and corsidering all the other myriad of facts known’ to 
the governmeni beginning January, 1967 when the trial Began! 

While being sentenced Lecember 16,1945 on the four | 


charges that he pled guilty to, Earnes made a false accusation that 


| 
a United States Courthouse official had takea $25,000 as a bribe. 


| 
At the sentencing hearing the government and not Barnes’ attorney 
| 


made a representation to the Court in a five minute bench | 
| 
conference as to Earnes' cooperation with the government. | 


This representation, however, was not persuasive to the 
sentencing juice. I+ was reported that the United States Attorney's 


Cffice would lock into the matter of the serious charge made 
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against the United States Courthouse official and since nothing 
further was heard concerning this, it must be assumed that 


the accusation made by barnes was proven to be false. 


The sum total of Appellant Wallace's claim is that all the 


circumstances of and curs uunding his trial add up to a Genial of 
and lack of appearance of a fair trial. 

The United States Supreme: Court in ordering a new 
iclal in Mesarosh v. alted States, 352 U.S. 1, 14(1956)}, a federal 
case involving the testimony of an unsavory informer declared: 


“This is a federal criminal case, and this Court has 
supervisory jurisdiction over the proceedings of the 
federal courts. If it has any duty to perform in this 
regard, it is to see that the waters of justice are not 
polluted. Follution having taken place here, the 
condition should be remedied at the earlios* 
opportunity. 

tL Sh Gor Mem Melt tnes atone comet 
"The government of a strong and free nation does not 
need convictions based mpon such testimony. It 
cannot afford tc abide with them." 


Respectfelly cuhmitted. 


ee 
ira M. Tepes 
attorney f.7 Appellant Wallace 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 
I 
Was the sudden requirement for the jury to bring ina 
partial verdict prejudicial to the appellant, Lawrence F. 
Wallace, by precluding the real possibility of a not guilty 
verdict upon further deliberation by the jury? 
It 
Was the volume of irrelevant testimony and references 
having no materiality whatsoever to the charges in the indict- 
ment introduced and used throughout the trial as a smokescreen 
by the U.S. Attorney's office and did the failure to have this 7£S7/MoV, y 
stricken by the court result in Appellant Lawrence F,. 
Wallace being denied due process of law under the Fifth 
Amendment of the United States Constitution? 
ii 
Did allowing Lysa Archie to testify a second time on the 


following day after her original testimony had been completed, 


and after an intervening witness had testified, result in pree 


judice to the appellant Lawrence F. Wallacef 
IV 
Was the refusal to allow appelant Wallace to present 
evidence to the jury that Barnes had made a Motion to With- 
draw his Pleas of Guilty unjustified? 
Vv 
Was the use of tapes or contents of tapes after the Gov- 
ernment stipulated that they would not be used without reason- 


able notice, reversible error? 


li 
VI 
Was it error to allow Capt. Thomas Wert to testify in | 
rebuttal when his testimony, if allowed at all, should have 
been part of the Government's case-in-chief? 
VII 
Was the United States Attorney's office's failure to 
turn over exculpatory statements of information in its 
possession in violation of the requirements of the Levin case? 


Vir 


Did counsel for Lawrence F. Wallace have sufficient 


time to argue to the jury? 


aa 
hh 


Did the fact that the United States Attorney's office 
withheld statements of Appellant Wallace which were ordered 
{ 


| 
by the Court to be turned over to him prior to trial constitute 


conduct prejudicial to Appellant Wallace? 


x 
| 
Were deletions made by the U.S. Attorney's office and 


allowed by the Court, from grand jury testimony, exculpatory 
| 
statements witnesses' staternents and appellant's statements 


prejudicial to appellant and should counsel have had the right 


to see said deletions under the Dennis case? | 
| 


XI 


| 
Should appellant's counsel have been given an oppor- | 
| 


tunity to prove that Government witness Barnes had previously 


ioc perjury in the Listrict of Columbia? 


iii 
SI 
Was the denial of the juries request to read the test- 
Duk ING 
imony of Mary Bray @@¥y their deliberation prejudicial error 
when after requesting this testimony they were told by the 


Court to make every effort to come to a decision without it E 


xi 


Is appellant Wallace entitled to a new separate trial so 


és 
that he could effectively produce as witness athe two acquitted 


police officers who, due to the Government's error, were 
charged as co-conspirators? 
XIV 
Was the use of an informer-agent to obtain statements 
from appellant, when the United States Attorney's office could 
not lawfully do so directly without advising him of his rights, 
including right to counsel, a denial of his right to assistance 
of counsel in violation of the Sixth Amendment to the Consti- 
tution of the United States and contrary to the opinion in the 
Massiah case: 
XV 
Was the favored treatment of government witness Barnes, 
referred to after the trial by the Chief Judge as "reprehensible" 
in the nature of a bribe to the principle government witness, 
and was a conviction based on his testimony under these cir- 


cumstances a denial of the fact and appearance of a fair trial? 


Was the eavesedropping technique adopted by the U, S. 


Attorney's office violative of principles of fair play, the 


statutes of the State of Maryland, and admonishments by che 
| 


U. S. Attorney General, the President of the United States, 
numerous Senators and Representatives, and the basic 
constitutional rights of a citizen of a democraiic form of 


Government? 


v 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 


Liscric: Court for the District of Columbia, entered on 
March 12, 1967 convicting the appellant of violating Section 
18 U.S. 371 Code-Conspiracy and 22 D.C. Code - Bribery, 

2 counts of bribery and 1 of conspiracy. Appellant was 
granted leave to proceed on appeal without prepayment of cost 
through his own attorney who was his trial counsel and his 
appeal was duly noted. The judgment of conviction being a 
final order of the United States District Court for the 

District of Columbia, this Court has jurisdiction under 28 


United States Code § 1291. 


STATEMENT OF THE CASE 

Appellant Wallace, a member of the Metropolitan Police 
Department since the fall of 1950 was transferred from duty 
as a uniformed policeman to a plainclothes detective in 1956. | 

In July 1965 appellant Wallace was given a special assigne 
ment which continued up to October 6, 1965 in connection with, 
investigation of housebreakings concerning which government 
witness Barnes provided information. This assignment was 
given to him because of and with full knowledge of the fact, 
that Barnes had confided to Detective Wallace in the course 
of his duties. During this period of time through the efforts of 
Detective Wallace much of the property stolen by Barnes was 
recovered, | 

Subsequently Barnes made accusations against Detective | 
Wallace and four other Police Officers which culminated in 
a Grand Jury investigation in the fall of 1965 and in Detective 
Wallace being called ‘in for an interview before the Interna] 
Investigation Unit of the Metropolitan Police Department on 
December 3, 1965 at which time he answered all questions 
propounded to him denying culpability and said questions and 
answers were transcribed in a one hundred and one page 
transcript. 

Subsequent to this tapes were made of Detective Wallace | 
as follows: 


On December 2, 1965 between Wallace and Marsha 
Skeens,telephone conversation; 


On December 7, 1965 between Wallace and Marsha 
Skeens, telephone conversation; 


2 


On December 8, 1965 telephone conversation between 
Marsha Skeens and Detective Wallace; 


On December 17, 1965 between Wallace and Walter 
Oberfeld, telephone conversation; 


On February 3, 1966 a telephone conversation 
between James T. Skeens and Detective Wallace; 


On February 5, 1966 telephone conversation between 
James T. (Skinner) Skeens and Detective Wallace; 


On February 13, 1966 conversation between Wallace 
and Skeens at Wallace's home. 


On April 22, 1966 appellant Wallace along with four members 
of the Metropolitan Police Department were indicted on the 
charges of conspiracy and bribery in Criminal number 486-66. 
On May 2, 1966 appellant Wallace along with the same four 


Police Officers and eleven civilians were indicted on similar 


SIS” 
charges in Criminal Action 335-66. 


During the pretrial hearings the Government was ordered by . 
the Court to turn over all statements of the defendants to their 
counsel. There was a stipulation by the Government and counsel 
for the defense and it was part of the Court's order that no 
tape recordings or contents of tape recordings would be used 
during the trial without reasonable notice given to the defendants. 

No exculpatory statements were turned over to the defendants 
prior to trial and the Grand Jury testimony and other state- 
ments that were turned over had deletions and these deletions 
were made by the United States Attorneys Office with the 
approval of the Court but without giving defense counsel an 


opportunity to see them, with the possibility of urging upon the 


Court that they should not be deleted. 

On January 5, 1967 the trial commenced with the choosing 
the jury and in the course of the voir dire the Government 
referred to numerous criminals completely unrelated to the 
charges against the defendants, many of whichwere never even 
mentioned once the trial began. | 

In addition the name of James Laughlin, Esquire was referred 
to by the Government as a possible witness and to this date 
there has been no explanation as to why his name was brought | 
in. | 


In the early stages of the trial the Government produced | 
| 
several victim of house-breakings and was allowed, over defense 


objections with regard to relevancy and materiality, to have 


these witnesses testify and give details about the houseebreaks 


| 
ings. During the course of the trial it became evident to | 
| 


counsel and finally to the Court that most of these houseebreake: 
ings had nothing to do with the defendants on trial, | 
Also commencing at the early stages at the trial and cone | 
tinuing throughout were detailed descriptions of incidents that 
had no connection with the defendants on trial. 
During the course of the trial it became evident that the 


chief government witness was given preferential treatment by| 


the Government. . 


Donohue took the stand and after he completed his testimony 


on direct examination counsel was advised by the Government 


that it intended to call as a Government witness the Govern- 
ment agent who had been a party to obtaining tapes of conver- 
sations with appellant Donohue and appellant Wallace. At that 
time transcripts of said taped conversations were turned over 
to defense counsel. Then Detective Donohue was cross- 
examined by the Government with reference to the transcript 
of the taped conversation. 

The taped conversations of appellant Wallace were state- 
ments of Wallace which should have been turned over to him 
prior to trial under the Court's order or certainly prior to his 
putting on evidence and also should have been turned over to 
him as exculpatory statements. The contents of these tapes 
were used in rebuttal testimony against Detective Wallace. 

The jury was instructed by the Court to deliberate fully 
before reaching a verdict. 

After they were out for a short time they gent a note to the 
Court requesting to read the testimony of one of the Governe 
ment witnesses Mary Bray and this was denied them. 

On the third day that the jury was out they were told at 
5:45 P.M. on a Saturday to decide if they wanted to deliberate 
that night, if they wanted to deliberate or go to church next 
morning and to bring in whatever verdicts they had already 
arrived at. 

A few minutes later they gave their decisions concerning 


that night and next morning and at the same time rendered a 


verdict of guilty on all charges against Detective Wallace. 


Verdicts on the following day were all "not guilty". 

Subsequent to the trial there were published reports that 
the treatment given to the chief government witness was rep- 
rehensible 

A motion for new trial was made and denied. 

Appellant then noted an appeal. 

CONSTITUTIONAL PROVISIONS INVOLVED 

The pertinent portion of the Fifth Amendment to the 

Constitution provides that: 


No person shall be .....deprived of life, liberty 
or property, without due process of law........ 


The pertinent portion of the Sixth Amendment to the 
Constitution provides that: 
In all criminal prosecutions, the accused shall. . 


.-.-, have the Assistance of Counsel for his 
defense. 


STATUTES INVOLVED 


Article 35 of the Annotated Code of Maryland Sec. 93. 


STATEMENT OF POINTS 
1. The sudden requirement for the jury to bring in a par- 


tial verdict was prejudicial to the defendant Lawrence F. 


Wallace, by precluding the real possibility of a not guilty 


verdict upon further deliberation by the jury. 

2. The volumes of irrelevant testimony and references 
having no materiality whatsoever to the charges in the indict- 
ment were introduced and used throughout the trial as a 
smokescreen by the U.S. Attorney's office and were never 
stricken by the Court resulting in Defendant Lawrence F. 
Wallace being denied due process of law under the Fifth 
Amendment of the United States Constitution. 

3. Allowing Lysa Archie to testify a second time on the 
following day after her original testimony had been completed, 
and after an intervening witness had testified, resulted in gross 
prejudice to the defendant Lawrence F. Wallace. 

4. Defendant Wallace was not allowed to present evidence 
to the jury that Barnes had made a Motion to Withdraw his 
Pleas of Guilty. 

5. Use of tapes or contents of tapes after Government 
stated they would not be used without reasonable notice is 
reversible error. 

6. Captain Thomas Wert's testimony in rebuttal should 


have been part of the Government's case-in-chief. 


| 
| 
| 
| 
| 
| 
7. The United States Attorney's office failed to turn over. 
exculpatory statements or information in its possession, in 


violation of the requirements of the Levin case. 


8. Counsel for Lawrence F, Wallace had insufficient time 
to argue to the jury. 

9. The United States Attorney's Office withheld statements 
of Defendant Wallace which were ordered by the Court to be 
turned over to him prior to trial. 

10. Deletions were made by the U.S. Attorney's office 
and allowed by the Court from grand jury testimony, excul- | 
patory statements, witnesses' statements and defendant's 
statements to the prejudice of the defense. 

11. Defense counsel should have been given an opportuni 
to prove that Government witness Barnes had previously 
suborned perjury in the District of Columbia. 

12. The jury's request during deliberation for the 
testimony of Mary Bray was affectively denied to them when 
after they requested it they were told to make every effort 
to come to a decision without it. 

13. In the present case there was one conspiracy charge| 
but not proved since two of the co-conspirators were acquit- 
ted and a new separate trial should be granted for appellant | 
Wallace. 

14, Use of an informer agent to obtain statements from | 
a person when the United States Attorney's office could not 


lawfully do so directly without advising him of his rights, 


including right to'counsel, is and was in the present case 
against defendant! Wallace a denial of his right to assistance 
of counsel in violation of the Sixth Amendmant to the 


Constitution of the United States. 


ED 
15. The favor#e treatment of Barnes referred to by the 


Chief Judge as 'Reprehensible" was in the nature of a brieb 
to the Principle Government Witness, and a conviction 
based on his testimony under these circumstances is a 
denial of the fact and appearance of a fair trial. 

18. The eaves-dropping technique adopted by the U.S. 
Attorney's office violated principles of fair play, the 
statutes of the State of Maryland, and admonishments by 
the U.S. Attorney General, the President of the United 

States, numerous Senators and Representatives, and also 
the basic constitutional rights of a citizen of democratic 


form of Government. 


SUMMARY OF ARGUMENT 


Appellant Wallace claims that he did not receive a consti- 
tutionally guaranteed fair trial nor did the ten-week trial 
give the appearance of fairness and this is apparent from a 
study of the many Volumes of the transcript of the trial 
continuing from the voir dire to the final stages of the juries 


deliberation. 


At the outset the jury was exposed to the names of numerous 
persons with criminal records and background who were not 
involved in any relevant way to the case at hand. 

Throughout the entire trial beginning with the first day 


numerous witnesses were called and testified concerning 


matters that confused not only the jury but also the court who 


allowed this evidence in and later recognized that the evidence 
presented had no bearing on the case and went to the extreme 
of reprimanding government counsel for this tactic. 

The unfair and obvious influence on the jury is apparent 
when it is recognized that almost all of them were sitting in 
their very first case as jurors. 

Prior to the commencement of the trial the court ordered 
government counsel to turn over to the defense all statements 
of defendants and it was also agreed before trial by the 
government and the defense counsel, with the approval of the 
court, that no tape recordings or contents of tape recordings 


would be used by the government without reasonable notice 
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to the defendants.. The reason the government agreed to this 
provision was that it claimed it did not want to release the 
name or names of government informers. 

Defense counsel were not apprised of what the tapes con- 
sisted of nor whom they were between nor whether, in fact, 
any of the defendants or at least which of the defendants were 
involved in said tapes. Under these circumstances defense 
counsel had every reason to believe that since the court 
ordered all defendants statements turned over to them prior 
to trial, that said tapes were not tapes of the defendants 
themselves. 

During the course of the trial after appellant Wallace had 
testified and all of his defense witnesses had testified and 
after the direct testimony of Detective Donahue, counsel were 
then apprised that the government intended to use tapes or 
contents of tapes'of statements of defendants Wallace and 
Donahue thus violating both the order to produce statements 
of defendants prior to trial and the stipulation that the tapes 
would not be used without reasonable notice. 

Obviously reasonable notice could not have been given after 
Wallace and his witnesses had already testified. 

Appellant Wallace claims that the contents of the taped 
conversation that were transcribed were exculpatory in 


nature and if given to him as required by the court order could 


have been effectively used in his behalf. As it turned out they 


were used in rebuttal against him giving a completely 


ll 


different complexion to their contents. 

In addition to the failure of the Government to turn over 
the above referred to statements it used another statement 
made by appellant Wallace before a Grand Jury in another 
case in cross examining him, without presenting it ahead of 
time to defense counsel prior to trial according to the order 


of the court. 


During the course of the trial the court relied on the 
governments representation that it had provided the defense 


with all exculpatory statements under the Levin Doctrine 


though all such statements, it has been learned, were not 


| 

| 

turned over. 
| 

| 

| 

| 

| 


pee of th 
e statements that were turned over to defense 

counsel had deletions that were made by the government with | 
the approval of the Court but without the opportunity of defense 
counsel to see and argue whether or not said deletions should | 
in fact have been made. | 

During the course of the trial the government brought out 
the fact on several occasions that the chief government 
witness Barnes had pled guilty to four felonies and yet when 
it was learned that Barnes had made a motion to withdraw 
his pleas of guilty on the grounds that he did not understand 
the implication of said pleas, defense counsel were not 


allowed to have this fact come before the jury. Not only was | 


this prejudicial but the government referred to the pleas of 


guilty even after said motion to withdraw the pleas were made. 
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During the course of the trial a government witness, 
Mary Bray, testified against appellant Wallace and also 
stated that she was merely a friend of chief government wit- 
ness Barnes. It later developed, also during the trial, that 
she was one of Barnes nocturnal visitors at the United States 
Courthouse and two love letters between them were produced. 
Not »i hs andia~ this, defense counsel were not allowed to 


bring in evidence of prior acts by Barnes of subornation of 


>erjury in other cases in the same United States District 


Court though proffers were made that he in fact had suborned 
perjured testimony. 
Appellant Wallace was further prejudiced during the 
course of the deliberation by the jury when they were told 
to bring in whatever verdicts they may have arrived at ata 
particular point at 5:30 P. M. ona Saturday when the main 
questions in the jurors mind were whether they would 
deliberate that evening and whether they would take the time 
to attend church the next morning and it is reasonable to 
believe that had the jurors considered the entire case and the 
evidence against all the defendants and come toa conclusion 
as to the innocence or guilt at the conclusion of all their delib- 
eration they might very well have determined that if Detective 
Rogers and Denham were innocent that Wallace in turn also 
might be innocent and depriving appellant Wallace of this 
reasonable possibility was a denial of his rights to a fair 


unfettered trial. 


ARGUMENT 
THE SUDDEN REQUIREMENT FOR THE 
JURY TO BRING IN A PARTIAL VERDICT 
WAS PREJUDICIAL TO THE APPELLANT 
LAWRENCE F, WALLACE, BY PRECLUD- 
ING THE REAL POSSIBILITY OF A NOT 
GUILTY VERDICT UPON FURTHER 
DELIBERATION BY THE JURY. 
The following is an exact transcription of what took place) 
on Saturday evening March ll, 1967 between 5:45 P.M, and 
6:18 P,M., after the jury had been deliberating since 


Thursday, March 9, 1967. 


PROCEEDINGS 
Volk XXXV. P, 4945 through 4951 
(The jury enters at 5:45 P.M.) 


MR, ALLDER: If it please the Court, may the record 
show all defendants are present. 


THE COURT: All defendants are present in the court 
room? 


MR, ALLDER: Yes, sir. 


| 
MR. GILLCRIST: That is correct, your Honor. | 
| 


MR. P. MARGOLIUS: For the record, Your Honor, ! 
would like to state that my father is absent with | 
the permission of the Defendants Denham and 
Rogers. 


THE COURT: He called me. I understand that. I 
talked to him on the phone. 


Ladies and gentlemen of the jury, we are coming 
to the close of another day, and I have called you 
in now because since you moved down to the 
Congressional Hotel, if you are going to have supper 
there tonight, Mr. Rogers informs me that you must 
be there not later than six-thirty, in which event 
will have to make arrangements for a bus to get: 
you there. 


So we are running up against a little bit of compres- 
sion on time right at the moment I would like to ask 
you one or two basic questions. 


Mr. Foreman, do you feel that you are progressing 
Satisfactorily. 


THE FOREMAN: Yes, I do. 


THE COURT: May Iask you this, let me admonish you 
before you answer the question. I don't want to 
know the name of any defendant, I don't want to know 
the number of any of the a¢counts. Keeping that in 
mind, withoug indicating the name of any defendant 
or the number of any count, has the jury arrived at 
a unanimous verdict as to any defendant onany 
a@count? 


THE FOREMAN: Yes. 


THE COURT: Well, we would be willing to accept 
that verdict tonight before you retire. 


THE FOREMAN: On any one defendant? 

THE COURT: On any one defendant. Any unanimous 
verdict on any one defendant as to any particular 
count ? 


THE FOREMAN: Yes. 


THE COURT: One or more. I don't know how you 
stand, 


We will come back to that ina moment. I would 
take it, since you are still deliberating, this is 
not true as to all defendtnts: on all counts? 

THE FOREMAN: That is correct. 


THE COURT: Tomorrow is Sunday. Well, first of 
all, would you like to sit tonight after supper? 


THE FOREMAN: We have just been discussing that, and 
all of'us are exhausted. We don't feel we could use- 
fully go on this evening. 


THE COURT: Isee. The next question is this: Tomorrow 
is a religious day for most people. Does the jury wish 
to sit on Sunday? 


THE FOREMAN: We had very triefly discussed the | 
possibility of meeting.on Sunday. We weren't 
certain. whether we had any choice and we had not 
really tried to reach a concensus on that. 

| 

THE COURT: Well, I would not want the jury to sit on 
Sunday unless all 12 jurors were willing to do so | 
volentarily, because we dont want to interfere with 


your religious beliefs or religious freedom in any 


sense whatsoever. So may I suggest this, Mr. | 
Foreman: Retire to the jury room, discuss the 
question whether or not you wish to sit on Sunday 
to continue your deliberations. 
| 
Of course, we would make arrangements for any| 
one of you to attend religious services at the church 
of your own choice. In other words, if you wanted 
to go to church in the morning and meet in the after- 
noon, we-will leave that entirely to you. If you don't 
want to sit on Sunday, let us know and will continue 
Monday. | 

l 
Then after you have discussed that; I wish you would 
bring back any unanimous verdict as to any defendant 
on any particular count and I might instruct the. .other 
remaining members of the jury that if you are polled, 
all the poll means is, do you agree with the verdict 
delivered by your foreman. That.is, is the person 
guilty or not guilty as to the particular count. You 
don't have to give reasons for your choice. | 


So with those few words; Mr; Foreman, would you 
retire to your jury recom and discuss the Sunday} 
proposition and then bring in whatever verdict you have. 


(The jury retires to the jury room at 5:50 P.M.) 
AT THE BENCH 


MR, LOWE: I wanted to say for the record that Iam 
opposed to having individual verdicts. I think t 
is such a complicated case, that for them to make 
2 decision at this point serves, in my opinion, n¢ 
useful purpose, but, to the contrary, it could be!very 
harmful, because maybe at this particular junction, 
they might possibly feel that someone is guilty. _How~ 
ever, until all the evidence is sifted, there may be 
some points that came up much later in the trial | 
they haven't even come to yet. 


THE COURT: I only asked them if they had unani- 
mously arrived at a verdict as to any particular 
count, 


MR. LOWE: I think in this particular case -- 


THE COURT: I get your point. But I think you will 
agree that legally it is right. 


MR. LOWE: In this case, I object to it. 
THE COURT: Allright. I will have to take that chance. 
(Short recess taken) 
THE COURT: Gentlemen are all defendants here? 
MR, GILLCRIST: Yes, Your Honor. 
THE COURT: I have just had another note from the 
Foreman to this effe ct: 
“Do you wish our verdict only if all counts 
with respect to a defendant have been unani- 
mously decided, or do you wish a verdict 


unanimously reached on any count for a 
defendant?'' Signed by the Foreman. 


I am going to advise the latter: If they have 


reached a unanimous decision on any count as to 
any defendant, they may return a verdict. 


MR, ALLDER: I believe if they have reached a unani- 
mous verdict on all counts as to any defendant, its 
legal and they should deliver it. But as to one count, 
to deliver it and then go back and deliberate again, I 
don't think that is fair at all to the defendant and I 
object to it. 


MR, LOWE: Your Honor, I would just like to add some- 
thing to that. I think that since the jury was not told 
that this was to be a possibility when they first delib- 
erated two and a half days ago, I think one hour or a 
halfhour before they are going to lunch or to dinner 
for the night -- I think it is too late to do this, and I 
respectfully request that this not be done at all. That 
they deliver a verdict at the end as to all defendants. 


THE COURT: I have heard your objection. You have your 
exception. 


Go ahead, Mr. Sullivan. 


MR. SULLIVAN: Your Honor, the Government 
understands the law to be that it permits the jury 
doing what the Court has just suggested, and con- 
sequently, the Government is not opposed to 
proceeding as the Court has outlined. 


| 
MR. LOWE: Your Honor, may I just say one other 
thing. Another reason why I think it's so unfair is | 
particularly as to Detective Wallace, he is number | 
one, he has been number one all the way through, 
and it seems to me perfectly obvious that if they 
have come to a verdict it is as to Detective 


Wallace. 


I feel that there is so much in this case that may 
come up, some points that may come up later on, 
so obviously clear and showing the lack of credi- 
bility and the lack of corroboration -- that these 
people may have tentatively made up their mind | 
with the knowledge in their own mind that they can | 
still change it. And now what you are saying is, no 
you can't change it; and I respectfully request that 
this not be done, as it is manifestly unfair to 
Wallace. 


THE COURT: I think the cases are against you, 
Mr. Lowe, and to speed this case up, lam going 
to accept any verdict I can get. 


Gentlemen, Iam writing on here that the Court 
will accept the verdict on any count as to which 
the jury is unanimous as to any defendant. 


Would you take it back to the jury. 


| 
T The jury thereupon came back with the verdict of guilty 


on all counts as to the defendant, Lawrctce F. Wallace, All 
verdicts the following day were not guilty. 
After the jury was polled, the following took place at 
the bench: —/ 
Vol. XXXV, p. 4962 AT THE BENCH 
MR. LOWE: Your Honor, I want to ask the jury | 
if any of them, when they voted, made any reser-| 


vations in their mind with the idea that they had 
time to subsequently change. 
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THE COURT: I only asked them if they had unani- 
mously arrived at a verdict as to any particular 
count. 


MR, LOWE: I think in this particular case -- 


THE COURT: I get your point. But I think you will 
agree that legally it is right. 


MR. LOWE: In this case, I object to it. 
THE COURT: All right. I will have to take that chance. 
(Short recess taken) 
THE COURT: Gentlemen are all defendants here? 
MR. GILLCRIST: Yes, Your Honor. 
THE COURT: I have just had another note from the 
Foreman to this effe ct: 
"Do you wish our verdict only if all counts 
with respect to a defendant have been unani- 
mously decided, or do you wish a verdict 


unanimously reached on any count for a 
defendant?" Signed by the Foreman. 


Iam going to advise the latter: If they have 


reached a unanimous decision on any count as to 
any defendant, they may return a verdict. 


MR. ALLDER: I believe if they have reached a unani- 
mous verdict on all counts as to any defendant, its 
legal and they should deliver it. But as to one count, 
to deliver it and then go back and deliberate again, I 
don't think that is fair at all to the defendant and I 
object to it. 


MR, LOWE: Your Honor, I would just like to add some- 
thing to that. I think that since the jury was not told 
that this was to be a possibility when they first delib- 
erated two and a half days ago, I think one hour or a 
halfhour before they are going to lunch or to dinner 
for the night -- I think it is too late to do this, and I 
respectfully request that this not be done at all, That 
they deliver a verdict at the end as to all defendants. 


THE COURT: I have heard your objection. You have your 
exception. 


Go ahead, Mr. Sullivan. 


MR. SULLIVAN: Your Honor, the Government 
understands the law to be that it permits the jury 
doing what the Court has just suggested, and con- 
sequently, the Government is not opposed to 
proceeding as the Court has outlined. 


MR, LOWE: Your Honor, may I just say one other 
thing. Another reason why I think it's so unfair is | 
particularly as to Detective Wallace, he is number 
one, he has been number one all the way through, 
and it seems to me perfectly obvious that if they 
have come to a verdict it is as to Detective 
Wallace. 


Wallace. 


THE COURT: I think the cases are against you, 
Mr. Lowe, and to speed this case up, lam going | 
to accept any verdict I can get. 


Gentlemen, Iam writing on here that the Court 
will accept the verdict on any count as to which 
the jury is unanimous as to any defendant. 


Would you take it back to the jury. 


T__‘The jury thereupon came back with the verdict of guilty 


on all counts as to the defendant, Lawrct.ce F, Wallace, All | 
verdicts the following day were not guilty. 


After the jury was polled, the following took place at 


the bench: ~ / 
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MR. LOWE: Your Honor, I want to ask the jury | 
if any of them, when they voted, made any reser- 
vations in their mind with the idea that they had 
time to subsequently change. 
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THE COURT: No, no, Iam not going to do that, this 
is perfectly proper procedure. Iam not going 
to complicate it. You have your exception. 

(The jury leaves at 6:15 P.M.) 

There was no showing cf any need cr gocd reason for this 
unugual procedure to be followed at that particular time, and 
although in some cases this might have no prejudical conse- 
quence, it is inconceivable in this case that a juror should be 
precluded from reconsidering his decision during further delib- 
eration when he may very well have had a reservation in his 


mind with the knowledge that he would have an opportunity to 


change it, if the further deliberation would so warrant it. 


4 
In all fairness to Detective Walice, the neophyte jurors 


should have had an opportunity to consider the evidence in this 
ten week trial, in light of their entire adsecstions and not be 
pressured into a partial verdict. 

The very fact that the two defendants Rogers and Denham who 
were subsequently acquitted were charged almost entirely with 
participation in acts along with the defendant Lawrence F. 
Wallace, proved the validity of the objection and the gross 
prejudice from its denial.: 

Vol. Il, Page 173, testimony of Barnes on direct examination. 
Q. | What did Wallace say to you in that conversation? 
A.. He told me that he knew Rogers and that Rogers 
was all right, and that I could work out some 
kind of a deal with him. 
' Can you tell us whether or not there ever came 


| a time that any kind of deal was worked out 
with Rogers in that case? 
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A. Yes, sir. 
Q. What deal was worked out with him? 


A. Ipromised to give them Eight Hundred Doliers 
a piece, $2400 -- | 
MR. MARGOLIUS: May Iask who this promise ae 
made to. ~ 
| 


THE WITNESS: It was made to Rogers. 
Refer to Vol. Il, Page 261 


| 
Q. Mr. Barnes, before the jury brought in the| 
verdict of guilty in that case, can you tell me 
whether you had occasion to talke tothis | 
defendant Denham again? | 
Sure, I talked to him and Wallace out in the 
hall and they had convinced me that I wasn't 
gcing to jail. I thought there was still a possi- 
bility that I might. Denham said that he needed 
$200.00. So I whipped the $200. 00 on him and 
I gave Wallace $200. 00 the same day. 


Refer to Vol. I, Page 290, 293 and 294, Testimony of Barnes. 
| 


Q. After Gershanov housebreaking, can you tell us 
first whether you had occasion to discuss a with 
any of the defendants? 


I discussed it with Wallace and I discussed iit 
with Denham, 


With which one of those defendants did you arise 
discuss the Gershanov case? 


First? 

Yes, sir. 

First, I discussed it with Denham. 

All right. How long after the burglary? 
The next day. 

Where did the conversation take place? 


It took place over the telephone ..... . 


What if anything did the Defendant Denham say he 
would do in che Gershanov case 


He 'told me he would clean it up, Willie Pye itu... 
Very well. 


Now can you tell us whether at any time any 
money was paid to anyone in connection was 
any wrongdoing in the Gershanov. case? 


Yes, Denham. 

How much, when and by whom? 

I believe I gave him a hundred dollars. 
Refer to Vol. Il, Page 299, Testimony of Barnes. 


©. When you talked to Denham in connection with 
those housebreakings, what did he say to you 
and what did you say to him? 


He said he was going to clean the housebreakings 
up, that -- He had a bag of something. He was 
either coming from court or going to court, I 
don't know which. He had a bag of some kind, a 
brown bag. I think he said he had evidence of 
some sort in it and he said that he would clean it 
up, you know, that he would take that case off 
the books. 


On those kinds of cases, it was more or less that 
he would take them off because Iwas getting the 
heat. He would take them off the books because 

I was getting the heat and they would flash my pic- 
ture, you know, at Police Headquarters during, I 
guess it was the detective lineup -- I don't know 
what they call it -- and they would say, Barnes is 
believed to be operating here in this -- 


THE COURT: Who told you allthis? Is this of your 
own knowledge or did somebody tell you? 


THE WITNESS: Detective Denham, Detective Wallace, 
Detective Rogers, Detective Bowie -- 


Refer to Vol. Ill; Page 411-413, Testimony of Barnes. 


Q. How large a weekly operation did you have in the 
football card racket in the Fall of '64, Mr. Barnes, 
approximately ? 


Between ten and fifteen thousand dollars. 


| 
Very well, sir, Now, Mr. Barnes in connec- 
tion with the football card operation that you 
were carrying on that Fall, did there come a 
time that you ever discussed it with, or any 
part of it, with anyone of these five defendants ? 


I discussed it with Rogers and Wallace knew 
about it but I never really discussed it with im. 


When you say Wallace knew it, can you tell us 
how Wallace knew it, if you know? | 


He knew I was getting murdered with it. 
How did he know that? 


| 

| 

| 
Because I used to - Iwas whining to him about 
it all the time, about losses. | 

| 


You didn't have too good of luck in the football 
card operation? 


I had terrible luck, | 
| 


During that period of time when was it that you 
first talked to the defendant Rogers about ype 


role in the football card operation? | 


I talked to him in December -- no, wait a min- 
ute.. I talked to him in December of 1964. 


Where was that conversation? 


In my apartment in Cheverly, Maryland. 


Do you recall the exact date or not? 
It was the same date D¥any Wusk arrested me for 
housebreaking in Montgomery County, P. G. 
County. I don't know the exact date it was. It was 
around the fourteenth, I think, or between the 9th 
and 14th of December. | 

Very well,. What was said by Rogers in that con= 
versation, and what did you say to him? 


He come up to my house and he said that he| 
busted Eddie McDaniels and he wanted S00 her 


or Eddie was going to jail. 


| 
22 | 
| 
| 
| 


Three hundred dollars for what? 


A. He wanted $300 to forget about locking Eddie 
up for possession of football cards. 


Refer to Vol. UI, Page 159. 


MR, SULLIVAN: If your Honor pleases, the Gov- 
ernment opposes the motion for mistrial at this 
time. Very clearly the Sonneborn-staged rob- 
bery is part of the conspiracy, it involves prin- 
cipally two defendants, defendant Wallace and 
defendant Denham, 


Refer to Vol, Il, Pages 473-474; 476-477, Testimony of Barnes. 


CG. Very well, sir. Now Mr. Barnes can you tell us 
if you know, the location of the place called 
Starlight? 


Yes, sir, I know it. 


Can you tell us whether during the period from 
January 1, 1964 up until April 19th, 1965, you 
personally ever had occasion to be there? 


I went there several times. 


Now, on any of these occasions when you went 
there, will you tell us, if you had occasion to 
meet with any of the defendants now on trial? 


I met with Wallace, Denham. 


Very well. Was that one occasion or more than 
one occasion, if you recall? 

we 
I met Wallace one night when vere just drinking, 
met with Denham and Wallace once. 


Can you tell us the apprcximate or exact location, 
if you know, of this place called Starlight? 


It is right off 14th and Irving NW. 

Directing your attention to the meeting among 
you, Wallace and defendant Denham, approxi- 
mately when did that meeting take place, if you 
recall. 


I can't recall. 


Q. Very well. In that meeting, Mr. Barnes, ¢an 
you tell us what defendant Denham said, what 
defendant Wallace said, and what you CELT eee 


| 
Q. Very well. Now Mr. Barnes, during that | 
period from August 17, '64 to April 19, 165, can 
you tell us what was said by defendant Wallace, 
Denham, and yourself in the meeting at the! 
Starlight? 


MR, LOWE: Your Honor, I think according to |the 
answers of the witness he is not competent ito 
answer the question. We still haven't placed 
when this happened. | 


| 
THE COURT: He says he can't place when but he does 
recollect conversation and within the period of the 
indictment. Now the rule before doesn't go to 
admissibility, goes to weight. 
| 


BY MR. SULLIVAN: | 


Q. What conversation, Mr. Barnes, took place 
among you three at the Starlight? 


It was a conversation about fixing a case. | 
Case in which you were involved or someone else? 
Case which I was involved. 
Very well, sir. Can you tell us as best an 
rs what the defendants Denham and W allace 


A. Said they would fix the case. 


Refer to Vol. II, pages 482-484, Testimony of Barnes. 


Q. What arrangements did you have with any of 
these defendants concerning the housebreakings 
committed in those precincts during that time? 


I had arrangements with Regers to clean up the 
cases same way as with Denham and that the 


cases wouldn't be open=-=.....,¢-. | 


BY MR. SULLIVAN: 


Q. How ofen did you talk to Rogers during that 
period? | 


A. 


Q. 


From May till April? 


Yes. 


MR. MARGOLIUS: May '64 to April '65? 


MR. SULLIVAN: Yes, sir. 


A. 


Around 20. 


BY MR. SULLIVAN: 


a. 


A. 


Refer to Vol. 


How many ofthose 20 cecasions did you discuss 
these arrangements which you just mentioned? 


I discussed them with him in July -- the 4th of 
July. 


Where did that take place? 
At his fireworks stand at 12th and H NE. 
Tell us about that. 


That was the day I went down to pick up some 
money thar I had Wallace leave me there from 
the liquor store man and Rogers was selling 
fireworks there on the parking lot, and I wanted 
tu buy Toni some fireworks and all I had was 
hundred dollar bills and he didn't have no 
change so I bought $5.00 worth of fireworks 
from him on credit, and at that time he wanted 
me to give nim his $800.00 for fixing a case, 
land I told him that Wallace still had it in 
escrow and I wasn't giving it to him till the 
case was dismissed. I talked to him about 
‘other cases on that day tuo. I talked to him 
about cases in Januar, of '6$5 when Iwas on 
trial over here. He was up here, I talked 

to him then. I talked to him -~ I can't tell. 

yvu the month, I talked to the mana lot of 
times and he called me, I called him. 


VI, Pages 931-933 Cross Examination of Barnes. 


Who was present? 
"Jelly-belly" was there again. 


Who is "Jelly-belly", a policeman, a thief? 


A detective, a dig fat one. 


Who else -- why do you call him ''Jelly-bel 
is that his name ~ 


That is what they told me his name was. 
Go ahead, who else besides * Jelly-belly'": 
Talbot was there. 

Who else* 

I don't recall who else. 


How long was this after the date of your 
arrest: 


It was just a couple days. 


You say two days afterwards? 


A few days. 
All right. Now, what was the deal? 


The deal was that I was supposed to give 
them a thousand dollars a piece. 


Supposed to give them a thousand dollars 
a piece, total of how much? 


Three thousand dollars. 

You made that deal? 

I made the deal at that time but changed it 
later. I told Wallace I would give him 
$2400.00. 

You made the deal at that time for $3,000 


but you changed it later. When did you 
change it? 


I changed it the day I gave Larry the $490 
in June. 


Did you tell Rogers you were changing it?| 


Yes. 


Refer to Vol. 
Q. 


A. 


When did you tell Rogers you were changing it? 


I told him over in the courthouse and he said he 
wasn't sure that the money was there and that 
the money was good. I said Wallace has got 
the money. Wallace was keeping the money in 
escrow for those three until the case was 


| @ismissed and Wallace had told me to tell them 


he had the money in escrow with another 
detective. 


So this would be some time after June 20 is 
that right. 


That I talked to Roger? 


Yes. 

Yes sir. I talked to him July 4 about it too. 
We'll come to July 4th in a few minutes. But 
which Courthouse did you have the conversation 
after June 20th? 

I can't recall, After June 20th? 

Sometime after June 20th you said you talked 
to him and told him you would change the deal 
from $1000 to $800 and you would give the 
money to Larry? 

What I mean is I told Rogers there was a 

$1000 but I changed it to $2400 when I give 
Larry the money in June. 

VII Pages 971-973 Cross Examination of Barnes 


...-you gave Mr.Denham a couple watches, 
right? 


Yes sir. 

And where did you give him the first watch? 
The first watch in a tavern. 

Where? 

On 14th and Irving -- Starlight. 


Who witnessed that? 


27 


Who witnessed that? 
Larry was there. 
Wallace witnessed it right? What kind of watch 
was it? 


It was a man's gold watch, I don't recall the / 
name of it. 


What brand? 

I don't recall the name of it. 
Where had you stolen :t frozn? 

I don't recall that cither. 

That was the first watch, right? 


Yes, sir. 


When was the second watch given to him? 


| 

| 

| 
I give him that later on in the year, around -~- 
i 

| 


I beg your pardon -- later on in the year? 
Yes, sir. 


When was the first, I don't have the date of the 
first, I don't think you gave us that? 


I believe that was in September. 


How many times, *:;.the way, did you see 
Denham in the Starlight Club? 


I believe I seen him one time, 


And on this one occasion you gave him this 
watch? 


Yes, sir. 


Outside of Mr. Wallace, who witnessed this 
transaction, if anybody? 


Just me and Wallace-"“Denham was there taliing. 


~ 


Refer to Vol. VII, p. 1055 Cross cxamination of Barnes. 


A. ..'... . And inthe meantime I called Wallace 
to start with and I told Wallace, you know, I said 
what had happened, and that was in No. 10 and 
that is where Wallace was at. I will check to see 
what I can find out and call you back. And so in- 
stead of him calling me back -- well Detective 
Denham called me back and said I was in the 
clear on it. So evidently Wallace had told him 
about me being out there involved. . . . . + « 


To conclude argument on this: point. Ccunsel would like to 


call attention to Vol. KXXV, Page 4928, to quote the following 
paragraph which was part of the instruction to the jury. 

"In the course of your deliberations do not 
hesitate to change an opinion if you are 
convinced at that time that that opinion is 
erroneous. On the other hand, do not sure 
render your honest convictions as to the 
weight of effect of evidence solely because 
of the opinion of other jurors, or for the 
mere purpose of returning a verdict. "' 

Also refer to Vol. XXXV, Page 4937 where the Court stated, 
after the question of talley sheets and partial verdicts arose. 
THE COURT: I wouldn't accept a partial verdict. 

QUERY: Vol. XXXV, p. 4951 when the Court said "' 
“TO SPEED THIS CASE UP, IAM GOING TO 
ACCEPT ANY VERDICT ICAN GET". In what way 

did the'Court think a partial verdict was going to 


speed up the case? 


THE VOLUME OF IRRELEVANT TESTIMONY 
AND REFERENCES HAVING NO MATERIALITY 
WHATSOEVER TO THE CHARGES IN THE | 
INDICTMENT WERE INTRODUCED AND USED 
THROUGHOUT THE TRIAL AS A SMOKESCREEN | 
BY THE U. S. ATTORNEY'S OFFICE AND WERE | 
NEVER STRICKEN BY THE COURT RESULTING | 
IN DEFENDANT LAWRENCE F. WALLACE 
BEING DENIED DUE PROCESS OF LAW UNDER 
THE FIFTH AMENDMENT OF THE UNITED | 
STATES CONSTITUTION. | 
| 
| 
| 
| 


A. The ten-week length of the trial was due to extra- 
neous matter deliberately presented by the U, S, Attorney's 
office, and the Court as well as the defense and the jury were 


| 
misled by this, expecting that at some point it would be | 
| 


connected up with the case at hand. All this irrelevant testi-| 
mony and evidence should have been stricken so as not to 
hopelessly confuse the fledgling jury. 
Refer to Vol. I, Page 8. 

THE COURT: As a preliminary matter, may I 


inquire has any one of you not been a crimial © 
juror before? 


(The jurors, in toto, appeared to raise their hands, ) 
| 
B. One of many examples of what transpired during | 
the course of the ten-week trial, that is, the introduction of | 
| 
irrelevant matter, is the following excerpt from : | 
Vol. Il, commencing with page 188: 
MR, SULLIVAN: 
©. Now Mr. Barnes, would you direct your 
attention to the month of June 1964, the early 
part of June. Can you tell us whether during | 
that period of time you had occasion to go to 


the Grand Bahamas ? 


Yes, sir. 


Can you tell us first of any meeting that took place 
in the District of Columbia which led to your trip 
to the Bahamas? 


Iwas Still living at 1316 19th Street and Skinner 
called me and told me to come to the Greek joint. 
So when I got down to the Greek joint Earl Taven- 
ner and Skinner and Tom Mix were all there. 


They said, Skinner said that he had a good score all 
lined up and that it was in the Bahamas, that they 
were going down there to play gin. Sam was going -= 
Sam “uantro (?) and Johnny Morisi was also going. 

I told him that Iwas ready to go, you know. 

Mary Jane was going to have a baby and I didn't 
kuow whether I could leave right then or not, but 

he said that the score would be worth about Two 
Hundred and Fifty Thousand Dollars or more, but 

he wasn't certain. 


So Iasked Mary Jane if she would be all right if I 
left -- 


MR, ALLDER: Could we have her full name, Your Honor? 
MR. SULLIVAN: No objection. 
BY MR. SULLIVAN: 
2. Can you state Mary Jane's full name: 
Mary Jane, -- her name’ Kuras. Keuer-a-s, 


Is it correct yeu and Mary Jane Kuras and Tony, the 
little child, were living at the 19th Street apartment? 


Yes, sir. 


What happened then, Mr. Barnes. 


Mary Jane was sick on account ¢# the baby, and Tom 
Mix promised me he would take care of her while I 
was gone. 


So we jumped on a plane and went to Miami. 
Who went to Miami with you? 


Sam Quantro, Skinner and Johnny Morisi. 


Can you tell us on that day that you travelled to Mi imi 
if you recall whether you had occasion to see a ma 
whom you know to be Joe Nesline? 
On the day that I went to Miami? 
Yes, sir. 


No, not in Florida. 
At any place? 
I saw Joe Nesline before I went to Florida. 


At the Delicatessen on l4th Street, Little Dum-Dum's. 


Now Mr. Barnes, after you got to Miami, whereabouts 
did you go, sir? 


Went to Charlie Wise. 
Do you know Charlie Wise by any other name? 
Charlie Mollay (?) 


Can you tell us who was with you when you met 
Charlie Wise in Miami‘ 


Sam Quantron, Johnny Morise and Skinner, and 
myself; 


After meeting with Charlie in Miami where did you go, 
Mr, Barnes? 


We got back in the car and went to the airport and| 
a friend of Bobby Salinas, 


S-a-lei-n-a-s 7? 

Yes, sir. 

After that meeting where did you go? 
We went to the Freeport. 

Now directing your attention to on or about June 1@th or 
thereabouts, in 1964, in Freeport, Bahamas, can you 
tell us if you remember the name of the hotel you were 
staying ? 
The Lakis (?) Beach. I can't spell it. 


Mr. Barnes, there in the Bahamas, what happened ? 
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A. Well, after we got to the Bahamas all the gamblers 
was there and people that liked to play gin. That 
night or the next night they was going to have a bidding. 
You bid to see who you were going to bet on to win the 
gin. 


During this bidding that was held in the big ballroom 
and all the players had come in and they have dinner 
there and they bid, and that is where I was at that 
night. 


While you were down there in the Bahamas did there 
come a time that you came to know a lady by the 
name of Brownie? 


Sir, I met her that night. I didn't meet her; I had 
seen her. 


Can you tell us what was said to you by Brownie 
McLean, by that I mean about Brownie McLean, by 
any of the persons that you were there with in the 
Bahamas at that time? 


Bobby Salinas told me that she would be there that day, 
the day that they were going to have the bidding, and 
that she was the one that would be wearing the ring, 
the diamond ring. 


So while we were sitting in this ballroom Brownie 
McLean came in and I knew it was her without any- 
body telling me because I saw the ring. 


Can you describe the ring? 


it was about the size of, maybe a little bit bigger 
than a quarter, and it tapered down toa point, and 
it was in a platinum mounting with I believe two 
carat baguettes on each side of the stone. 


After you saw Brownie come in that evening wear- 
ing that big diamond can you tell us what happened 
then? 


Skinner pointed to me and he says, "Bob, there is 
the gal that has got the ring." 


Isaid, "Yes, Iam hep." 
After that, after they did the bidding, why then we 


ail went to the room, me and Bobby Salina and this 
guy named "Ray" -- I forget his last name -- and 
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Skinner and Bobby Salinas told me what room she 
was in. 


So we had figured out that if she didn't put the ring 

in the safe that I would either get the ring while she 
was taking a bath or while she was aut or, you know, 
we didn't figure she would wear the ring so constantly, 
she would have to put it down some time, and it was 
just going to be my job to watch her finger to see when 
that ring wasn't on there. When the ring wasn't on 
there then I would go get it. 
| 
Tell us everything that led up to your going to get 
that wing ? 


Everything that led up to me going to get it’ 


From that point up until the time that that ring was 
taken. 


| 

| 
I don't understand your question, Mr. Sullivan. ! 
Iamsorry, Mr. Barnes, it wasn't very artfully | 
phrased. 
Will you please tell us about taking the ring from 
Brownie McLean down in the Bahamas? 


Well, I ran into some girl that night in the Bahamas, 
and I made a datewith her for the next morning on 
the beach, While I was going out to the beach to 
meet the girl 1 saw Brownie McLean and her daughter 
and they were sitting in this little cafeteria having 
coffee or doughnuts, they were having some kind of 
snagk. So I looked at her finger and the ring wasn't 
there. So I just went back to my room then to get a 
screw driver but I had forgot to bring the screw | 

driver with me. 


So I took a spoon and I took the spoon and went down 
to Brownie McLean's room and I took and opened the 
door and went in and she had the ring, -- the ring 
was in a funny place. 


Q. Where approximately in the room? | 

A, It was in the top dresser drawer. So I got the ring 
out of the box that it was in. I just stood there 
looking at thering for a couple of minutes. 


She had some diamond earrings that was.laying on 
top of the dresser and I was going to take them, 
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But I guess I got so amazed with the othe> ring that 
I forgo! about the Gizmond earrings, because I just. 
left them . 


I just went bac!: out and I took the ring out of the 
mounting buried it -. the send and threw the mount- 
ing in the ocean. 


I went and mct the broad then and stayed with her for 
about an hour or en hour and a half, end I come back 
into the main entrance < / the hotel and Skinner came 
up to me and h7 said; "E-cwnie Mclean is out there 
playing gin now and she cin't get the ring,'''and I 
said, "I know it, I got it." 


So then I was getting ready to go and play around 
some place by mysei”. you know. He told me to 
stay in the company of somebody all of the time 
because there was going to be a lot of heat when 
she found out that ring was gone. 


Did you stay in somebody's compeay then? 


Yes. Iwent back and got ths girlagain. Me and 
her, I stayed with her as long as I could, you know. 
So then whenever me and her parted I went in and 
started cleaning up and Sam CQuantror came running 
into the room and he asked me where was it at. 


ITasked him ‘Shere is what at7" 
I told him I didn't know what he was talking about 


because Sam wasn't supposed to know about the 
ring. 


He said, "I know you got the ring." 


Ieaid; "I don't have no ring. Somebody must be 
out of their mind." 


So he started getting angry then and told me that I 
wasn't going to get off the isiand with that -ing unless 
he got cut in on it, that he was down there with us 
and that part of the share belonged to him. 


I told him to get out, you know, that I didn't have 
the ring. Then a little friction started in there 
and John Morisi came in and broke it up. 

But Johnny didn't know nothing about the ring right 
then. He asked me what me and Sam was arguing 
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about and I told him nothing, I just wanted Sam to 
stay out of my nair. 


So then Skinner came in and I told Skinner that he 
said that he wanted part of the money that we got 
for the ring. Skinner told me, you know, to talk 
to him, you know. But I couldn't talk to him 
because I was mad then. So Skinner said that he 
would just take him on a trip and tell him that he 
would get his part of the money, just to dummy 
up about the ring. 

| 


So about a half an hour later Skinner and Sam came 
back in the room and Skinner told me in front of Sam 
| 


that he was cut in for the ring, you know. 


Well, I went along with the program so far as that 
goes, because I knew he wasn't going to get nothing 
out of the ring anyway, and I just wanted to get off 
the island with it. 


Did you all leave the island together or go one at 
time? 


We all left together. 


How was the stone carried back into the United 
States, by whom, I mean? 


It was carried by me. 


Without going into detail is it correct to say that it 
was secreted on your person? | 
| 


It was in my back side. 


| 
After riding back to the United.States how long after 


that did you come to the City of Washington, D. C.? 


I came just as soon as I got off of the airplane. | 


After arriving back in Washington, D. C. with that 
stone, to the City, can you tell us whether or not 
you showed that stone to anyone in the District of 
Columbia ? 
The first person I showed it to was Mary Jane. | 
She was in the hospital then. It was about eight | 
o'clock at night. Met at the airport, Iwas drove 
over to the hospital. They wouldn't let me in the | 
hospital to see her. They said it was too late. | 
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Did you know Bobby Salinas? 

No, sir. 

Did you know Joe Nesline: 

No, sir. 

Did you know Charlie Tarens? (phonetic spelling) 
No, sir. 

After the theft of the ring, do you recall Barnes 
said he showed it to you and you took it to 
Davenport's apartment with him; do you know 
George Davenport? 

No, sir. 


Do you know Al Hibel from New York, who is also 
called Al Helile7 (phonetic spelling) 


No, sir. 

There was never any tie-up during the entire trial between 
any of the defendants and those persons mentioned in the above 
portion of the transcript. 

C. In the voir dire the following names were referred to, 
giving the jury in the very beginning an erroneous impress- 
ion of the case, and then they were never mentioned during 
the course of the trial, or if they were, it had no significance 


or relevance to the case at hand. 


POLICE OFFICERS 


Caprain Clark Hamm 

Caraia Ldwin Talbot 

Det. Sz.. Thomas Russell 
Dec. Sgt. Ronald Jefferson #9 
Let. Richard McCaffrey 

Dec. John Southard 

Det. Charles Car enter 
Officer Alfsed Cochran 
Cfficer Marvin Belcher 
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OUT OF STATE OFFICIALS 


Ax ‘hur Marshall, Jr., Staves Attorney for 

Srince Georges Coun-y. 
zonard Kardy, U.S. At:orney for 

Monizomery Councy 

Mon. James Cugh, Juds2 Montgomery County 

Hon. Aichard Paincer, Judge °rince Georges 

Li. Blair wonczgomery 

Capt. Jos2oh Hill 

Captain Charles Keiss 

Dec. Karl Milligan 


U. S. ATTORNEY'S OF FICL 


John C. Conliff, Jr. 
Daniel iMic Tague 


U. S. MARSHALL'S Or rICE 


Chief Deputy Marshal William ©. Hock 
Deputy Jose:h Wasielewaski 

Depuzy Joseph T, Crown 

Denuty Ernest (cynic) Hall 


BONDSMEN 
Andy Oberfeld 


Micky Lewis 
Herbie Col2 


CIVILIANS - INDIVIDUALS 


Syd (Syd2l.) Klein 
Henry Kleia 
Valier 7. Riggin 
Richy Riggin 
Rokert Hamilton 
Dale H.Sutherland - a/k/a Rocky Sutharland 
Angelo Collins 
sarl Seaman 
William Leo Kaigh: - a/k/a %ocke-book Bill 
Jraest Fontana 
Thomas Kookos 
Elbert Levi Moor2 (Nicknames-Cover: & “kbern) 
Steve Nick “appas 
Du-ch Melcher 
Sol Bomscein 
Lemon McLaniel 
Killer Manning 

Spiros Vegelacos 


Tedora Tlanagan - a/k/a fedora Celani 
Jiesss Simpson 

Jack ™enner 

Slliot Cohen 

Melvin Kavaca 

vlugh Buck 

Norman “elland 

Johaxy Morisi 

Johnny Salinas 

James Thomas 

John “off 

Stanley 7, Mullin - a/k/a “eve Mullia 
Charles “arkin 

New:on Co2nce Jones 

Samuel Willie James - a/k/a “iggy James 
James J. Laughlia 


LADIES 


Sadie Uyita - also Sadie Mighland 
Shell - also Shell Highland 
Sylvie ironto 

Carol Lloyd 

Carol Styles 

Betty Mur shy 

Gloria firestone 

faicn Wiess 

Dollie Hundlay 


- Mauer 
wicileliy 
Terastermacher 


Deni2l Tloras (undercover) alias David Perez 

The Court of Appeals may wonder why we mention all the 

above listed names when we claim they have no signifigance 
to the case and our retort is that we wondered the same during 


the ten weeks of trial. 


oF 
D. After five weeks, trial, on February 17, 1967, it 


became apparent that there had deen a systematic attempt, by 
the U.S. Attorney's office to unduly and unfairly, by inference 


<0 


and inuendo, to persuede this neophite jury of the defendant’ 
guilt, and the Court admonished them in no uncertain terms. 
Vol. XXII, Excerpts from pages 3199 to 3211. 
The Court addressing Government counsel: 


pe 3199 The Court: This rebuttal problem has got me 
worried, I have been watching your trial tactics and 
what you do you lead a witness up to a point wher 
he says no and you drop him. You are obviously 
going to try and put on rebuttal instead of going 
through cross-examination....-++--++++> 
You are going to put in your direct case through 
rebuttal. Iam not going to let you do it.-.eseoes 


The Court: You are not opening up any new 
territory or anything like that. Iam not going to; 
here until Christmas while you rebut every word 
that everybody says. You drop everything in cross- 
examination. You get to a point where a fellow says 
no and you say, "Very Well", and walk away fromm it. 
There is your rebuttal setup. I am not going to per=- 
mit it unless it is a very material fact.. Such 
questions as, Do you know Skinner Skeens ?'' And he 
says, "No", and you say 'Very Well, sir", and you 
walk away.. Iam not going to let you bring in any- 
thing elses..ccrccccecceveces 
| 
The Court: It would be collateral. So far as 
Skinner Skeens is concerned it is completely 
collateral. ..ccscccccccevecs 


The Court: Yes. 


| 
I have been watching this, Mr. Sullivan, and your 
cross-examination tactics lead to nothing by rebut~ 
tal witnesses. We will have them lined up from. 
here to Kingdom come while you are putting in your 
case through rebuttal. Iam not going to permit jit... 


The Court: And while we are talking of 
Skinner Skeens, will you tell me what the relevance 
or materiality is in bringing in all these questions. 
"Do you know Skinner Skeens"? ''Do you know Joe 
the Greek?" "Do you know Marsha Skeens?" What 
is the purpose Of that? .ccccccceccccccccees | 


x | 
The Court: That is something else again, if he 
received it at a certain place. But why do you always 
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go through this routine with every witness; getting 
a list of gangsters and molls and so forth -- the 
same thing, "Do you know them’'' ssccceeccces 


The Court: Well, why prove that X knows Y 
at all: .eccecccees 


The Court: I can't read it that way. That is 
what is bothering me, When I read this record and 
just see you setting up a list of straw men and knock 
them down, ''Do you know this", Do you know that''- 
-- do you know this fellow or this girl and he says 
no and you walk away. So he knows him, what does 
that prove: eeecsece 


pe 3203 The Court: That doesn’t answer my question. 
Why do you have to set up this list of people be- 
cause Skinner Skeens was a co-conspirator. 


The Court: Well, if you treat him that way -- 
if he Had been in this case I would have dismissed 
it at the end of the Government's case as to him. 
You haven't put him in the conspiracy at all, You 
haven't put Riggin in a conspiracy. You haven't 
put Joe the Greek in the conspiracy and you haven't 
put the race horse in the conspiracy. I don't get 
the relevance. I am inclined to strike a lot of the 
testimony on this on further refelction. 


It seems to me you are proving guilt by association 
to be very blunt about it. You set up all these 
people and prove they are gamblers and prove they 
are whatever they are and then you say, "Do you 
know tham?' And then you walk away from it. But 
you don't relate the relationship to the case. You 
prove that Skinner is a burglar, so what? 


p. 3204 The Court: That doesn't put them in this con- 
spiracy. You proved that he was a fence but that 
is in the next case, but not in this one. 


The Court: Take the last 10 or 11 questions 
of who was on the stand yesterday? 


The Court: You asked him about six or seven 
people that had no bearing on this case. At least 
so far you haven't tied it in with the case. 


The Court: Well, Iam suggesting you watch 
it because I am afraid-- 


The Court: That is right. Your case is over; 
with and you haven't put these people in the con- | 
spiracy. They are not co-conspirators. They are 
not named as co-conspirators. You have got them 
bracketed under this wonderful phrase "and others 
unknown to the Grand Jury", and you don't put | 


them into a conspiracy, Mr. Sullivan. 


The Court: What has Marsha got to do with it 


except sex appeal? 
| 


The Court: What is she doing in this conspiracy? 


pe 3206 The Court: Why didn't you put her on the stand 
then to testify to the conversation if it is relevant 
and material to your case in chief? Where are we 
| 


now? 


The Court: That is what Iam talking about -- 
your rebuttal case. It is going to be your case in 
chief the way you have set it up. 


The Court: You are evading my question -- 
what are you doing with the rest of these people ?| 
Why do their names always have to be dragged in 
with every witness? | 


The Court: We have a rebuttal witness for 
every witness and then they will have to come back 
and rebut them so we will be here until Christmas. 


If it relates to the case in chief it should have been 
in. All right, go ahead. 


The Court: Supposing somebody, Mr. Sullivan - 
-- supposing Mr. Donohue says, ''Yes, I know 
Marsha Skeens"', now what probative value does that 
have? 
The Court: He never goes anywhere with it.| He 
just says, "Do you know Jake the gambler. If we 
allow the rebuttal that is all he can rebut. 
The Court: You are not going to get away with 
rebutting matter that hasn't been put in evidence, 
When he asks the question do you know so and so 
and the witness says no, it is purely a collateral 
matter, and he should be bound by it. Suppose I} 
get liberal about it and allow him to put on a re~ 
buttal witness. He can ask that rebuttal witness | 

one question, do you know that fellow who says he 
doesn't know you. You can;t go any further with | 

it. He is through. 
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The Court: All right, what does it add to the 
case that Wallace wac at Skeen's house unless you 
put Skeens in the conspiracy to be bribed by Barnes. 
He was not in that conspiracy. 


The Court: Unless you show that the money 
went through Skeens or something like that. But 
you don't connect him in the conspiracy. 


The Court: You have failed to establish any 

of these things, Mr. Sullivan, and you still go back 
to these collateral matters and this should have 
been part of your case. Where is it? 


The Court: You have walked away from it. 


The Court: So Wallace and Skeens were 
together five times, what have you proved? 


The Court: You are assuming a fact that is 
not in evidence. 


The Court: Let rae repeat, if Skeens were in 
that indictment and I had the Government's case 
in chief, at the end of the Government's case, I 
would dismiss it against Skeens. He hasn't been 
tied into the case. He is a burglar operating with 


Barnes. He is not in this bribery case. He is in 
that next fencing case you have got. He is one of 
the burglars and he is one of the defendants but 
he is not in the bribery conspiracy. 


The Court: He is just a name being bandied 
around. 


ALLOWING LYSA ARCHIE TO TESTIFY A 
SECOND TIME ON THE FOLLOWING DAY 
AFTER HER ORIGINAL TESTIMONY HAD 
BEEN COMPLETED, AND AFTER AN 
INTERVENING WITNESS HAD TESTIFIED, 
RESULTED IN CROSS PREJUDICE TO THE 
DEFENDANT LAWRENCE F. WALLACE, 


With respect to Point III, appellant desires the court to 


read the following pages of the reporter's transcript: 


Tr. Vol. VIII p. 1214-1240, inclusive 
Vol. IXA p. 1263-1322, inclusive 
Vol. IX p. 1325-1351, inclusive 


A Government witness, Lysa Archie, was called to the 

I 

witness stand and during the course of her testimony was 
| 


unable to identify any of the defendants. The Government 


was given an opportunity to plead surprise but it chose not | 


to do so. The following morning after her testimony there 


was a lengthy discussion in Charnbers resulting in the Court 


allowing Lysa Archie to take the stand a second time, even 
after an intervening witness had testified, and this time she 
identified two of the defendants. 

Mrs. Archie's testimony had nothing to do with 


Defendant Lawrence F. Wallace, or any charges against him, 
but the fact that she was recalled was bound to be prejudicial 
to him in view of her testimony that her original testimony 
was false because of fear on her part and merely telling the 
jury that there was no improper action on the part of the 
defendants does not cure this prejudicial effect. 

One of the reasons that defendant Wallace made his 


motion for severance before trial was to prevent an 
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eventuality such as that which occurred and the only remedy 
at this point would be a new trial. 

Permission to interview Mrs. Archie the evening after 
she first testified was sought by the U. S. Attorney's office 
and obtained from the Court without the presence of defense 
counsel, and she was interviewed that night in the U. S. 
Attorney's office, by the same officers who originally inter- 
viewed her, this also without the presence of defense counsel. 


The U. S. Attorney's office had a remedy which was 


to plead surprise when Mrs. Archie's first testimony was 


not what he expected, and Mr. Sullivan for tactical reasons 
did not choose to use this remedy. 
Vol. VIII, p. 1226 
THE COURT: He has got a chance here to plead 
surprise and I think he properly can plead sur- 


prise by showing that on previous occasions she 
had made an identification. 


Iv. DEFENDANT WALLACE WAS NOT ALLOWED 
TO PRESENT EVIDENCE TO THE JURY THAT 
BARNES HAD MADE A MOTION TO WITH- 
DRAW HIS PLEAS OF GUILTY. | 

| 

A. During the course of the trial there were many Ter 


ferences to the fact that Barnes pled guilty to tig: four separate 
| 
house-breakings, and that he was sentenced. The jury delib- 


erated without the knowledge that Barnes had, during the course 


of the present trial, after he testified, made a Motion to 


Withdraw his Pleas of Guilty, on the grounds that he was cone 


fused and didn't understand the implications of his pleas. | 
| 


Although his motion was denied it was prejudicial to the de- 
fence for the jury not to know that it was made. 

B. The U.S. Attorney's office requested and had 
This motion of Barnes sealed during the pendency of the trial, 
obviously realizing the importance of this evidence. 


C. There was frequent reference by the U. S. | 


Attorney's office to the fact that Barnes pled guilty, for 
example: 
Vol. I, p. 254-255 referring to the Nesbitt case: 
©. Were you indicted in that case, Mr. Barnes? 
Yes, Iwas indicted. | 


Were you tried? 


I was tried. 

In the first trial were you convicted? 
Imas convicted. 

Was the case reversed on appeal? 


Yes, sir. 


What is the present status of that case, is it 
pending or have you plead guilty? 


I plead guilty. 
When was that? 
Three weeks ago. 
1103-1104: 


You told His Honor and these ladies and 
gentlemen of the jury that you entered certain 
guilty pleas in the District of Columbia; that 
total number of felonies was ten; is that correct? 


Yes, sir. 


In ‘connection with these ten felonies, and four 
separate indictments, can you tell His Honor 
and these ladies and gentlemen of the jury what 
promise, if any, I made to you before such 
time that you decided to enter a plea of guilty 
to each of those cases? 


You said that I could go to trial, or plead 
guilty, or do what I wanted to do. You know, 
either go to trial or plead guilty. 

What promise, if any, before you pled guilty, 
Mr. Barnes, did I make to you as to what 
sentence you would receive? 

You didn't make any promise. 

What sentence did you receive’? 


I received fifteen years, but actually it was 
thirty. 


What do you mean? 


He gave me fifteen and ran it wild with the 
fifteen I had. 


Running wild means running it consecutive to 
the fifteen that you had in Maryland; is that it? 


Yes. 


On February 28, 1967, eight days after the Motion to 


Withdraw the Pleas of Guilty were sealed the following 


took place: 
Vol. XXIX p. 4196-4197 during cross-examination of 
Officer Denham by Sullivan: 
Q. But that is one of the cases to which Barnes 
entered a plea of guilty, is it not, just 
shortly before the start of this trial? 


A. Yes. 


Vv. USE CF TAPES OR CONTENTS OF TAPES 
AFTER GOVERNMENT STATED THEY 
WOULD NOT BE USED WITHOUT REASON- 
ABLE NOTICE IS REVERSIBLE ERROR. 

A. The U.S. Attorney's office stated unequivocably 
during pre-trial that it was their intention not to make use 
of any tape recordings of defendant's conversations and if 
they determined otherwise to give the defense reasonable 
notice. 

B. No notice was given to the Defense by the time the 
U.S. Attorney's office rested its case and the defense had 
every reason to believe therefore that the tapes or its cone 
tents would not be used. Detective Wallace testified as did 
all the witnesses in his defense before any notice was given. 


Certainly after this point, no reasonable notice could have 


been given to Detective Wallace. 


Vol. YXXIT, p. 3225 


THE COURT: How about this point that Mr. 
Gillcrist raised? We have had two defendants 
take the stand already. 


THE COURT: That may be but reasonable 
notice would imply that they wouldn't be used in 
such a way as to be prejudicial. 


THE COURT: You gave assurance apparently 
that you would give reasonable notice. 


THE COURT: Well, all right, but wouldn't 
reasonable notice imply that you would do it be- 
fore the man took the stand? 


THE COURT: Well, that is another point, Iam 
telling you now about prejudice. Perhaps Mr. 
Gilicrist's client having seen these tapes and 
heard these tapes would have elected not to take 
the stand. 


Vol. XXII, p. 3227-3228 


THE COURT: I know that nothing specific has | 
been said, as I say, we are faced with a condition 
not a theory. The fact is a defendant has taken the 
stand and now he is being confronted with these | 
tapes on the theory of reasonable notice after he! 


has committed himself. 


THE COURT: Maybe he wouldn't have taken the 
stand. Isn't it something like the Luck and Brown 
case? 


THE COURT: Does this involve either of the 
defendants who has already taken the stand? 


MR. HANNON: Yes, Your Honor. 
| 
p. 3228-3229 | 
MR. MARGOLIUS: May I say this, if the Court 
please, reasonable notice to us means reasonable 
notice before trial because we are entitled to the 
statements of the defendant before the trial starts 
and a tape recording; is a statement of the defend- 
ant before the trial starts. | 
THE COURT: You are giving me a hard one. You 
are giving me a very very hard one. Ihavea | 
hunck that a Court of Appeals that won't even let 
you put in a prior conviction would be very hesitant 
to release this testimony now against the defendants 
after they have committed themselves. 
| 
MR. GILLCRIST: Your Honor, I would just like to 
reenforce one thing that I think Mr. Hitz not being 
here, Mr. Hannon was not here, not do I believe 
that Mr. Bress was here -- as I recall at the pre- 
trial your statement, Mr. Sullivan, was, We do 
not intend to use these tapes. If we change our! 
minds we will give you reasonable notice or we 
will give the Court reasonable notice." | 

| 
THE COURT: You are refreshing my recollec- 
tion. I recall that too. 
| 
MR. GILLCRIST: Iam sure lam 100 percent 
accurate on the quote. | 
| 
MR. MARGOLIUS: No, we have a right to have 
any statements made by the defendants to examine 
before trial. | 
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MR, HITZ: You have a right to appeal to the 
discretion of the Court. 


THE COURT: I granted that. 


THE COURT: Iappreciate all these things, but 
here is the problem now. We have 2 witness on the 
stand, having known what is on this tape, he might 
take another -- he might not have taken the stand. 
He might take a completely different tack on his 
direct examination. I did ns€ order all of the 
statements of defendants be turned over before trial. 
This man hasn't had a chance to prepare himself, 

in view of his previous statement. 


MR. SULLIVAN: Yes, Your Honor. 


THE COURT: Iam disturbed. Maybe Iam a legal 
butcher -- I can just make a ruling and let it stand 
up legally but there is more to it then just a Horn- 
book piece of law. It is a question of basic fairness. 


THE COURT: I think you all understand the prob- 
lem Iam wrestling with. 


MR, ALLDER: Wallace wasn't given reasonable 
notice. 


THE COURT: We have had two defendants on the 
stand. 


MR, ALLDER: And he has not received reasonable 
notice. 


THE COURT: And not having had notice he assumed 
that the tapes would not be used against him. 


Nevertheless, while questioning Detective Donahue on cross- 


examination and Capisin Wert on direct examination on rebuttal, 


Mr. Sullivan used the transcript of the tape recordings as the 


Court said in Vol. XXXI (a), page 4270 "you used the transcript 


to a fare-the-well." 


MR. LOWE: He used the transcript. 


THE COURT: You used the transcript to a fare~ 
the-well. 


MR. SULLIVAN: Because Skeens could back 
them up saying yes he said that to me. 


THE COURT: Ithink you are too late. You 
could have asked Donohue were you taped and he. 
would say yes, but you couldn't put the tapes in. | 


| 
MR. SULLIVAN: Your Honor, I certainlt didn't 
feel that I could ask him did you know you were 
being taped if I knew Your Honor hadn't ruled on it. 

| 
THE COURT: Why were you reading the trans- 
cript then? 


MR, SULLIVAN: Here is what I did, Your Honor : 3 
I said in substance did you not say thus and so | 
because I knew that on rebuttal I could put Skeens 
on the stand to say Donohue in substance said thus 
and so. 


MR. GILLCRIST: Your Honor -- Mr. Sullivan B 
MR. SULLIVAN: May I finish this point, Mr. 
Gillcrist? Your Honor, we felt barred from 
mentioning anything about tapes. 


THE COURT: I don't know why. 


MR. SULLIVAN: Because Your Honor hadn't | 
ruled. 


THE COURT: I hadn't ruled on admissibility 
of the tapes, that is correct. we didn't even have 
the hearing out of the presence of the jury as to, 
whether the tapes were made. All I was ruling | 
on was admissibility. | 
MR, SULLIVAN: It would have prejudiced 
Donahue indeed if I conveyed to this jury that this 
was a taped conversation. If Your Honor said 
then the tapes were clearly unconstitutional -- 


| 
THE COURT: I say the tapes are constitutional 
but they are not admissible. 


MR, SULLIVAN: I know Your Honor, but Your 
Honor, it was subsequent to cross-examination.| 


THE COURT: Well, let me thinkit over. J 
don't quite get your point. I think you should sae 
raised it on cross-examination. 


53 


MR. LOWE: When you consider that this 
business of the tapes came at such a late stage. 
I think Mr. Sullivan is now saying that you 
ruled subsequent -- 


THE COURT: Idid. He was cross-examined 
before I ruled on the admissibility and he, in 
effect, took a chance they would be inadmiss- 
ible and I would strike all of the cross - 
examination. 


MR, LOWE: This is absolutely true but what 
Iam saying is the whole problem came about 
because they didn't present these to us much 
sooner according to Your Honor's Order. —~ 


‘ VI, CAPT. THOMAS WERT'S: TESTIMONY. 
IN REBUTTAL SHOULD HAVE BEEN 
PART OF THE GOVERNMENT'S CASE- 
IN-CHIEF. 
A. .Capt. Wert was introduced to the jury as a possible 
| 
witness during the voir dire and was available to the Govern 


ment at all times to be put on as a witness in the Govern- 


ment's case-in-chief, | 


Capt. Wert's testimony could in no way be considr 
ered as proper rebuttal because his testimony was almost 


entirely concerned with the conversation between Defendant 


Wallace and a known gambler in which defendant Wallace 
repeated the charges made against him by the Government 

informer Barnes which Wallace denied in this conversation 
over and over again. | 

The conversation referred to was recorded and 
during the recordation for a period of 20 minutes the appa- 
ratus did not work and there was a blank for that period of | 
time. Capt. Wert did not know of the mal-functioning of the 
apparatus at the time, and only afterwards when it was dis-: 
covered did he attempt to recall what took place during that, 
time. The only thing he could remember, as he testified, 
was two sentences concerning charges made against defendant 
Wallace regarding the combination to a safe. 


Vol. XXXII, p. 4383 BY MR. SULLIVAN: 


Q. Capt. Wert, in that conversation between 
Skeens and Wallace that you were listening to 
on your receiving set in connection with the | 

Kay's Jewelry Store case, what did Skeens say 


to Wallace and what did Wallace say to Skeens ? ? 
55 


They were discussing the fact that Barnes had 
told of Wallace's participation in that house- 
breaking and they talked about the combination 
to the safe. 


MR. LOWE: In that case, Your Honor, it is not 
admissible. It is saying what Barnes accused him 
of. 


THE COURT: If it is inadmissible I will strike it. 
Please let the witness tell us what he heard. 


THE WITNESS: Speaking of the combination to the 
safe, Skeens asked Wallace, ''You didn't give him 
the combination in your own handwriting, did you?" 
And Wallace answered, "No, he recopied it." 


The misinterpretation of what took place during that 


E 
20-minute interval is evident from tha fact that Capt. Wert, 


one of the three high ranking officers in the Police Department 
internal Investigating Unit investigating the case, admitted on 
the witness stand that he had never read any part of the lengthy 
transcript of the interrogation of 100 pages of Defendant 
Wallace by his own Internal Investigation Unit; said interro- 
gation took place on December 3, 1965. Referto Vol. XXXII, 
p. 4387-4389 and particularly the citation on p. 4389 which 
reads as follows: 

BY MR. LOWE: 

Q. And you do know that Detective Wallace entered 
an appearance in this -- well, let me show you 
and see if this helps you. Does that help you to 
know that this was an investigation by the IU 
questioning Wallace about the Barnes affair? 
Isn't that correct? 

Iwould assume so. I did not participate in this 
interview so I don't know what the questions 


were. I haven't read this. 


and refer to Vol. XXXII, p. 4397 and 4398: 
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Now the part that you testified to about the com- 


bination of the safe was not transcribed, was it? 7 


That is from your recollection because there was 
something wrong with the tape and it didn't 
actually get in. Is that correct? | 
| 
Malfunction on the recorder. | 
| 
This is strictly from your recollection? | 
That's right. | 
| 
By the way, how long was that tape out of order? 


The timeperiod that we used the machine that i 
malfunctioned? | 


- Yes. 
Approximately 20 minutes. 


So the only thing that you recollect is that par 
ticular statement? 


During that period there wasn't anything that | 
was particularly significant that I thought. We 
were relying on the tape recorder taking every- 
thing that was said. 


| 
So it could have been that this was just another 
one of the statements that Wallace said that | 
this was another thing that he was accused of, 


A. That is not the way I interpreted it. 
| 


B. Capt. Wert was swept into the witness stand after) 
| 


a five minute recess ordered by the Court for the purpose of 
determining whether or not the witness Skeens would be 
excluded from testifying. 


Refer to Vol. XXXII, p. 4368-4371: 


: 

| 

| 

s | 

THE COURT: We certainly warted enough time on 
this man. | 


MR, GILLCRIST: Your Honor, he has had two 
cracks at it already. 


MR. SULLIVAN: Your Honor, would you indulge 
me a moment to talk tomy collcagues ? 


THE COURT: Iam goint to take a 5-minute recess. 
We have got to get the case on the track. 


MR. SULLIVAN: Thank you, Your Honor. 
(IN OPEN COURT) 


THE DE>UTY MARSHALL: This Honorable Court 
stands recessed for five minutes. 


(WHEREUPON, at 11:08 A.M., The Court recessed 
as noted. ) 


(JURY ENTERS 11:20 A.M.) 


THE COURT: Good morning, Ladies and Gentle- 
man, are you ready to proceed, Mr. Sullivan? 


MR. SULLIVAN: Captain Thomas Wert, if the 
Court please. 


Thereupon, 

CAPTAIN THOMAS WERT -- recalled 

was recalled as a rebuttal witness on behalf of the 
Government and, having been previously duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION -- rebuttal 

BY MR. SULLIVAN: 


You are Captain Thomas Wert of the Internal 
Affairs Division, is that correct, Captain? 


Yes, sir. 


Very well, sir. Captain, please direct your 
attention to February 13, 1966. 


MR, LOWE: Your Honor, may we approach 
the Bench? 


AT THE BENCH: 


MR. LOWE: Your Honor, this witness was prof- 
fered only. He was going to come back and tes- 
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tify about one thing. I don't know whether Skeens 
is going to testify at all. We are not sure about | 
it. I think we ought to know before this man tes- | 
tified. 


| 

| 
MR. GILLCRIST: Your Honor, we would stipu- 
late that the conversations were recorded out in 
Maryland. | 
THE COURT: I don't know what we are talking | 
about -- "Directing your attention to February 23, Js 


MR. SULLIVAN: The 13th, Your Honor. | 
MR. LOWE: We left ten minutes ago for the Govern- 
ment to determine what would be done about Skeens. 
We come back and Wert is back on the stand. 
MR, SULLIVAN: He is going to testify that on 
February 13 -- 


THE COURT: If he talked to a third party it is not 
a privileged communication. We don't have to ask 
for a proffer what he would consider privileged. .; 


MR. SULLIVAN: What I was going to do is save the 
Court and jury's time was call Captain Wert to tes- 
tify that he wired Skeens and sent him to Wallace's 
home and monitored that conversation during that 
time and he heard Skeens' and Wallace's voices and 
he heard Wallace say -- | 


THE COURT: Let's get this case going. 
IN OPEN COURT: Go ahead, 


| 
| 
| 
| 
| 
MR, LOWE: Your Honor, we left 10 minutes ago! 
to see what would be done about Skeens. | 

| 
THE COURT: Let's get this case going. 


| 
IN OPEN COURT: | 
BY MR. SULLIVAN: | 
| 
| 
Q. Captain Wert, directing your attention to Feb- 
ruary 13, 1966, let me ask you after that time 
did you know a man by the name of James, 
Thomas Skeens, also known as Skinner? 
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| 
It is clear from the above that the Court was [pe in 

| 

| 


the position of allowing to be done precisely what he had stated 


previously that he would not allow as per the following citations 


from transcript, Vol. XXIII, pages 3199-3211. 


p. 3199 


THE COURT: This rebuttal problem has got me 
worried. I have been watching your trial tactics 
and what you do you lead a witness up to.a point 
where he says no and you drop him, You are obvi- 
ously going to try and put on rebuttal instead of 
going through cross-examination. As I see it, you 
are going to have a rebuttal witness for every wit- 
ness on the stand and we will be here until 
Christmas. 


You are going to put in your direct case through 
rebuttal. Iam not going to let you do it. 


THE COURT: That is what Iam talking about -- 
your rebuttal case. It is going to be your case- 
in-chief the way you have set it up. 


THE COURT: Iam throwing these guidelines out 
to you. Iam not going to let you get away with 
murder on rebuttal. 


THE COURT: You have failed to establish any of 
these things, Mr. Sullivan, and you still go back to 
these collateral matters and this should have been 
part of your case. Where is it? 


THE UNITED STATES ATTORNEY'S 
OFFICE FAILED TO TURN OVER 

EXCULPATORY STATEMENTS OR 
INFORMATION IN ITS POSSESSION, 


IN VIOLATION OF THE REQUIRE_ 
MENTS OF THE LEVIN CASE, 


| 
A. The following excerpts from the case of Levin v. | 


Katzenbach, No. 19590 in the United States Court of Appeals 
for the District of Columbia Circuit decided December 23, | 
| 
1965, explains the importance of the failure of the U. S. | 
| 


Attorney's office to turn over to defense counsel exculpatory 
| 


evidence and reasons requiring them to make full disclosure. 
Thus appellant would be entitled to relief in the | 
present case if the government failed to disclose | 
evidence which, in the context of this case, might 
have led the jury to entertain a reasonable doubt | 
about appellant's guilt . Such a failure may be | 
classifiedaas negligence. | 


Requiring government disclosure will not encourage 
defense counsel to be careless in trial preparation 
since there can be no assurance that the government, 
even with all its resources, will discover all signi- 
ficant evidence favorable to the defense. And we 
do not suggest that the government is required to 
search for evidence favorable to the accused, or|to 
disclose all its evidence, however insignificant, to 
the defense. | 
| 
| 
Appellant's claim for relief based upon a breach | 
of the prosecutor's duty of disclosure challenges 
the fairness, and therefore the validity of the pro- 
ceedings, and relief, either on a motion for a new 
trial or for habeas corpus, may not Depend on 
whether more able diligent or fortunate counsel | 
might possibly have come upon the evidence on his 
own. A criminal trial is not a game of wits between 
opposing counsel, the cleverer party, or the one; 
with the greater resources, to be the "winner." 
The theory of these cases is that the government 
has a responsibility to do more than merely seek 
convictions. It must also, as a protector of the| 
public interest, assure so far as possible that | 
the defendant has a fair trial and that he is 
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acquitted if innocent. See e.g., Brady v. Maryland, 
373 U.S. 83, 37 (1963) 


The Court relied on Mr. Sullivan's assurances that the U.S. 
Attorney's office had complied with the requirement of the 
above decisions. Refer to Vol. I, p. 6 and 7. 


MR. B. MARGOLIUS: Should I do it here, the 

last request I made in chambers under the Brady 
and Levin cases, with respect to Denham and 
Rogers, whether or not the United States Attorney's 
office or the Police Department have any statements 
or names of witnesses who would shed some light 
favorably on the side of Denham and Rogers? 


THE COURT: As Isaidin chambers, Mr. Sullivan, 
you are aware of the Brady and Levin rules. If 

you have anything, of course, you are under an 
obligation, anything that is inculpatory you are under 
an obligation to turn it over. I don't know what you 
have. 


MR. LOWE: I want to include documents as well 
as other matters. 


THE’ COURT: Oh, yes, anything that is relevent. 
Is there anything else? 


MR.'B. MARGOLIUS= May I have an answer? 


MR.:' SULLIVAN: The Government is aware of 
the Brady and Levin rules, and any materials 
covered by those cases will be made available -- 
or has been made available -- to the defendants 
the first time such information comes to my atten- 
tion. I will review all the evidence in our posses- 
sion throughout the trial and, if any such informa- 
tion comes to our attention, we will comply with 
the Brady and Levin rules. 


MR, LOWE: Do I understand that everything 
that ‘is in counsel's attention at this time has 
been turned over? 


MR. SULLIVAN: We have turned over a substan- 
tial amount of written testimony. 


THE COURT: His questionis: Up to the present, 


to your knowledge, has everything been turned over 
of which you are presently aware? 
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one brief matter with respect to a witness whom 
I interviewed yesterday who may have some in- 
formation which may be helpful to Detective 
Bowie in some real small respect. I will turn 
that over. Iam getting a copy made of his state- 
ment now. 
| 


| 
| 
| 
MR SULLIVAN: Yes, Your Honor. There is | 
| 
| 
| 
| 


THE COURT: You will have a continuing obliga- 
tion to turn over anything that comes to your atten- 
tion if it is within the Brady and Levin cases. 
MR, SULLIVAN: Yes, Your Honor. 
Nevertheless, it has been learned that Jack Rache, a person 
referred to by Mr. Sullivan throughout the trial as either Jack 
Rache or Jack Page had been interviewed by Capt. Tew and had 
signed a written statement contradicting every detail of statements 
made by the witness Barnes with reference to alleged unlawful 
acts of defendant Wallace. | 
It was also learned that Moe Schulman, another person referred 
to by Mr. Sullivan was interviewed at Police Headquarters and 
made statements exculpating Detective Wallace from any wrong- 
doing. 


| 
Jack Rache and Moe Schulman were named over and over again 


by Mr. Sullivan during the course of the trial. | 
| 


The United States Attorney's office failed to provide the defense 
with the exculpatory report of an interview with Eddie Lail lentit 
the defense presented him as a witness. 

All these statements should have been presented to the Cofense 
before the trial began or at least at the commencement of the trial. 
Please refer to Vol. XVI, page 2370-2371, 2455, 2457-2459 
2461, and 2463. 


The statements of Rache and Schulman have never been turned 


over to the defense and it is respectfully requested that this Hon- 


orable Court require the U.S. Attorney's office to provide this 


Court with them. 


COUNSEL FOR LAWRENCE F. WALLACE 
HAD INSUFFICIENT TIME TO ARGUE TO 
THE JURY. 


A. Mr, Sullivan in his closing argument called this 
case 2a most important one. 
B. Alsorefer to Vol. KXXKV - p. 4967 which reads 


as follows: 


THE COURT: As I recall it, most if not all 
of you are new jurors, you never had any 
experience in a criminal trial prior to this | 
case. Youcertainly gained your experience | 

| 
I 


in one of the most difficult cases and one of 
the most important cases that has come to 
this District Court for many a day. 


C. The voir dire commenced January 5, 1967, the trial 


began January 9, 1967, and the jury commenced its delibera- 


tions on March 9, 1967. 
| 


D. The name of defendant Wallace was mentioned over 


and over again through the ten week trial, intertwined with 


all of the other defendants and the two hours allotted to Counsel 
for defendant Wallace for his closing argument was not suffi- 
cient time to adaquately interpret the testimony and discuss it 
with the jury. Counsel was able to refer superficially to mst 
of the important points, but did not have sufficient opportuni 
to adequately explain Wallace's position, regarding Oberfeli 


testimony, Mary Bray's testimony, Harold Baker's testimony, 


Lawrence Profitt's testimony, etc., etc. 


IX. THE UNITED STATES,ATTORNEY'S 
OFFICE WITHHELD STATEMENTS 
OF DEFENDANT WALLACE WHICH 
WERE ORDERED BY THE COURT TO 
BE TURNED OVER TO HIM PRIOR TO 
TRIAL. 
The Court ordered all statements of defendant Wallace turn- 
ed over to him. 
A. 
However, the U. S. Attorney's office, over the objection 
of Counsel, was allowed to use a statement for impeachment 
purposes of Detective Wallace made by him when testifying 


before a grand jury in another case, although said statement 


had not been turned over pursuant to the Court's order. Ree 


ference, Vol. XIX, p. 2706 and 2710-2711. 


THE COURT: Have defense counsel had this? 
MR, SULLIVAN: They have never asked for it. 


THE COURT: They asked for all statements of 
th. witnesses. 


MR,.'SULLIVAN: This is Grand Jury testimony 
of Detective Wallace. 


MR, LOWE: I have asked -- 


MR. 'SULLIVAN: There is no <-- this is in the 
Fontana case. 


THE COURT: It is still a statement of the defen- 
dantiand at the beginning of trial we asked you turn 
over all statements of the defendants. Why haven't 
you done this? 

MR,.'SULLIVAN: This is Grand Jury testimony. 
THE COURT: It has something to do with this case. 
MR. SULLIVAN: The Fontana case. 


THE COURT: We will take five minutes recess. 
I don't think you are going to use it........- 
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THE COURT: Iam going to permit both sides 
to use it. | 
MR. LOWE: Well, may I say something; Number 
one. I don't think by presenting it at this time it | 

cures the defect. 


| 
THE COURT: It never had to be produced, Mr.| 
Lowe, it is a matter of courtesy you are getting | 
it now. You have no right to it. Don't argue about 
your rights; you have none. 


MR, LOWE: I think we probably have a right | 
under exculpatory statements. 
THE COURT: In any event you are not entitled | 
to exculpatory statements at any given time in the 
proceedings. 
| 
| 


Mr. Sullivan covered a span of 44 pages, Vol. XIX, p. 2705- 


The fact that the successful attempt to use this document by 


2749 and contents thereof shows the importance Mr, Sullivan 
attached to the statement evidencing the gross prejudice to | 
defendant of having it used as it was by Mr. Sullivan rather 
than on direct examination by Wallace's counsel had it been 


presented to him in accordance with the order of the Court, 


B. | 
The failure to present to Defendant Wallace the trans- 
| 
cript of the contents of the taped conversation between Wallace 
and Skeens which came to light after Detective Wallace's en- 
tire defense was completed was a grossly prejudicial and un- 
conscienable violation of the Court's order, and the rights of 
the defendant. 
The Court relied on the representations of the U. S. Attor- 
ney's office that it was necessary to withhold these statements 


| 
for the protection of the informer Skeens. However, there | 
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was no good reason why the defendant's rights under the Court 


order should have been abrogated when the fact is that Skeens 


was in prison béfore and during the trial and his wife and child 


could have been protected as was later done. 
Refer to Vol. XXIII, p. 3236: 


THE COURT: ILappreciate all these things, but 
here is the problem now. We have a witness on 

the stand, having knownwhat is on the tape, he 
(Detective Donohue) might take another -- he might 
not have taken the stand. He might take a complete- 
ly different tack on his direct examination. I did 
order all of the statements of defendants be turned 
over before trial. This man hasn't had a chance to 
prepare himself, in view of his previous statement. 


Cc. 
The above also applies to transcript of recorded statements 


of Defendant Wallace's conversation with Marsha Skeens who 
was present in the court-room during most of the trial. Refer 


to Vol. V, pages $75-576. 


THE COURT: Let's have this other matter in 

the record: Acting in camera it was reported that 
Marsha Skeens yesterday was passing signals to 
the witness Barnes. I have called Mr. Rogers (the 
Marshall) into Chambers and have instructed him to 
keep an eye on Marsha Skeens and to report any- 
thing that looks a bit suspicious. 


In the meantime, I understand it is agreed it is not 
necessary to exclude her from the court room, 


| 
X. DELETIONS WERE MADE BY THE U.S. ATTORNEY'S 
OFFICE AND ALLOWED BY THE COURT FROM | 
GRAND JURY TESTIMONY, EX.CULPATORY STATE- 
MENTS, WITNESSES' STATEMENTS AND 
DEFENI ANT'S STATEMENTS TO THE PREJUDUCE 
OF THE DETENSE,. 


A. The Court was not familiar enough with the case t 
determine whether or not the deleted portions of the various 
documents turned over to the defense was significant or im- | 
portant to the defense and should not have relied on the 
representations made by the U.S. Attorney's office. 

B. The purpose of presenting to the defense grand jury 
testimony under the Dennis case, exculpatory evidence under 
the Levin case, statements of Government witnesses under the 
Jenk's case and statements of the defendant by order of the 


Court is to prevent injustices such as was the result in this 


case. 
As stated in Dennis v. U.S. 394 U.S. 83, 8S 7 
United States Reports: 


In our adversary system it is enough for judges 
to judge. The determination of what may be USEFUL 
rmade_only hy an-aduocater- Te TwE DEFENWVSE C! 


PROPERLY Bnd EFFECTIVELY BE MADE 


ADdDvo CATE. 


DNS COUNSLL SHOULD BAV:s Brin 
GIVEN AN OPPORTUNITY TO PROVE THAT 
GOVERNMENT WITNESS BARNES HAD 
FREVIOUSLY SUBORNED PURJURY IN THE 
DISTRICT OF COLUMBIA. 

A. Government witness Barnes was tried in the U.S. 
Court House in March of 1965 on a charge of burglary of the 
home of one Schreider. He did not take the stand, but his 
defense was alibi, and he was acquitted by the jury. 

B. During the present trial Barnes admitted that he 
was guilty of that house-breaking. See Vol. V. p. 775 

Also see pages 776-779 and 796 to 201 in Vol. VI. 

C. Counsel for the defense was also denied the 
opportunity to present evidence of subornation of purjury by 


Marsha Skeens and others in the Nesbitt case which was tried 


in the U.S. Court House in which Barnes was found guilty. 


See pages 003-812, in Vol. VI, and Vol. VII 995 to 


996 and 1075, and 1106-1107. 


THE JURY'S REQUEST DURING DELIBER- 
ATION FOR THE TESTIMONY OF MARY 
BRAY WAS EFFECTIVELY DENIED TO 
THEM WHEN AFTER THEY REQUESTED 
IT THEY WERE TOLD TO MAKE EVERY 
EFFORT TO COME TO A DECISION 
WITHOUT IT. 


A. The following covers pertinent portions of the 
discussion in chambers concerning this request: 
Vol. XXXV, p. 4943-C, 4943-D 


THE COURT: For the record, we have a note 
here from the foreman of the jury to this effect, 
"We would like to see the testimony of Mrs. Bray 
on direct and cross-examination. ' Signed by 
Krulfeld -- K-reu-lef-e-l-d, whom I assume is 
foreman of the jury. 


MR, LOWE: I think it is fine to read this and 
advise them after that nothing, 


THE COURT: In other words, you suggest 
reading Mary Bray's testimony in open court and 


telling them no further requests? 


MR, LOWE: Yes. 


THE COURT: Mr. Gillcrist, what is your 
opinion? wouldn't you 


MR. GILLCRIST: Iwill go along with Mr. Lowe. 
I wouldn't want to establish a precedent. 


THE COURT: Mr. Alider: 


MR, ALLDER: Iadopt what Mr. Lowe said, that 
this could be all they would get. 


MR, MARGOLIUS: Since this doesn't effect any 
client I will leave it up to the others. 


THE COURT: Does the Government have any 
position? 


MR, SULLIVAN: Certainly as to the form, it 

ought to be read rather than submitted to them, an 
certainly as to what was stated in the earlier sec | 
tion that after the direct and cross were read the 
jury would want the entire testimony of Mrs. Brayj 
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Vol. XXXV, p. 4943-D 


THE COURT: Iwouldn't give them anything 
unless I I gave the entire -- 


MR. SULLIVAN: The Government would then go 
along with it being read to the jury. 


B. After all counsel had either agreed or entered no 
objection to the jury being read her statements and told that 
they should not make any other similar requests, the Court 
indicated having some reservations about this and stated that 


it was inclined to deny the request, explaining to the jury that 


it did not want to take one piece of evidence out of contest. 


Subsequent to this there was further discussion of the matter, 
pages 4943-D to 4943-K, and the compromise solution was to 
advise the jury to make every effort to decide the case with- 
out the benefit of Mary Bray's testimony. 
€. Counsel for defendant Wallace only because he 
realized at that point that his desire to have the jury's request 
complied with would not be granted, agreed to the compromise 
D. The length of the trial conducted by the U. S. 
Attorney's office made the jury's request for Mary Bray's 
testimony reasonable, and should have been granted since 
most of the jurors never sat on a jury before and the testi- 
mony that they requested was evidence of a supposed eye- 
witness corroborating in part Barnes testimony of money 


passing to defendant Wallace, so her testimony was crucial. 


IN THE PRESENT CASE THERE WAS CNE 
CONSPIRACY CHARGE BUT NOT PROVED 
SINC TWO OF THE CO-CONSPIRATORS 
WERE ACCUITTEL AND A NEW SEPARATE 
TRIAL SHOULD BE GRANTED FOR 
DEFENDANT WALLACE. 

A. The charges against defendants Rogers and Denham 
were intertwined with those against Detective Wallace in con- 
nection with the conspiracy as outlined in point labove. If 
it had been known that Rogers and Denham were innocent they 


would be brought in as material defense witnesses in any trial 


| 
of Wallace so that in effect the mistake of the Government | 


| 
resulted in the denial of a fair trial for Wallace since witnesses 


who would otherwise be appearing in his behalf as innocent | 
officers of the law were in fact testifying as alleged co-con- 
spirators. 

B. A federal Court in the case of Robinson v. U.S., | 


333 F2d 950 declared that a variance between an indictment 


| 
charging a single conspiracy and proof showing three conspir- 


acies would constitute a fatal variance only if it affected 


substantial rights of the defendant. Fed. Rules of Criminal 


Procedure, 52(a) and 13 U.S.C. A. 37. The point made in | 
the first paragraph above clearly comes under this provision 
of effectin« substantial rights of the defendant. 

Refer to 68 Yale University Law Journal, starting 


p. 405 and refrences therein to the Goldstein and Krulevich 


cases. 


XIV. USE OF AN INFORMER AGENT TO OBTAIN 
STATEMENTS FROM A PERSON WHEN THE 
UNITED STATES ATTORNEY'S OFFICE 
COULD NOT LAWFULLY DO SO DIRECTLY 
WITHOUT ADVISING HIM OF HIS RIGHTS, 
INCLUDING THE RIGHT TO COUNSEL, IS 
AND WAS IN THE PRESENT CASE AGAINST 
DEFENDANT WALLACE A DENIAL OF HIS 
RIGHT TO ASSISTANCE OF COUNSEL IN 
VIOLATION OF THE SIXTH AMENDMENT 
TO THE CONSTITUTION OF THE UNITED 
STATES. 


With respect to Point XIV, appellant desires the Court to 
read the following pages of the reporter's transcript. 
Tr. Vol. XXV, p. 3332-3506, inclusive 
The Government used an informer agent, one Skinner 
Skeens as a walking radio transmitter for the purpose of 
entrapping appellant Wallace at a point of time when the U. S. 


Attorney himself could not interview him without advising 


him of his right to counsel. This was in February 1966 some 


months after Wallace was interrogated by the Internal 
Investigation Division of the Metropolitan Police Department 
and long after charges were made against him before the 
Grand Jury. It was the contents of this taping procedure that 
was used against appellant Wallace after he and all his wit- 
nesses had testified. 

In Massiah v. U. S. 377 U. S. 201 U. S. Supreme Court 
Decision, May 18, 1964 the Court held that a Government 
operation converting a hurnan being into a walking radio trans- 
mitter agent and deliberately eliciting statements from the 


defendant in the absence of his attorney deprived the defendant 


of his right to counsel under the sixth amendment. The cir- 
cumstances disclosed in the present case were similar and 
according to Massiah could not constitutionally be used by 
the prosecution as evidence against the defendant at his 
trial. The case of U. S. v. Hoffa, 385 U. S. 293 decided 
December 12, 1966 is not applicable to the case at bar. 
There, a Government informer in the defense camp during 


the criminal trial provided evidence of jury tampering by 


the defendant. This evidence lead to a new grand jury investi; 


gation, a new indictment, and eventually a conviction, so 
that the defendant's sixth amendment rights were in no way 
prejudiced in the jury tampering case since no right of 
counsel with respect to that case had yet arisen. 

From reading Jones v. U. S. 342 Fed. 863 it is evident 
that a defendant's rights under the sixth amendment commence 


during investigation of charges by the Grand Jury. 


EO 
THE FAVORZPE TREATMENT OF BARNES 
REFERRED TO BY THE CHIEF JUDGE AS 
"UREPREHENSIBLE" WAS IN THE NATURE 
OF A BRIBE TO THE PRINCIPLE 
GOVERNMENT WITNESS, AND A CON- 
VICTION BASED ON HIS TESTIMONY 
UNDER THESE CIRCUMSTANCES IS A 
DENIAL OF THE FACT AND APPEARANCE 
OF A FAIR TRIAL, 


With respect to’ Point XV, appellant desires the Court to 
read the following pages of the reporter's transcript. 
Tr. Vol. XVI, p. 2363 through first line p. 2406 
Vol. XV, p. 2285-2303, inclusive 
Vol. XII, p. 1874-1890 
Compounding the prejudice to the defendants by giving 


such favored treatment to Barnes was the attempt on the part 


of the U. S. Attorney's office to deny it to the jury during the 


trial, by insinuating that there was nothing unusual about the 


said treatment. 


XVI. THE EAVES DROPPING TECHNIQUE 
ADOPTED BY THE U. 5. ATTORNEY'S 
OFFICE VIOLATED PRINCIPLES OF FAIR 
PLAY, THE STATUTES OF THE STATE 
OF MARYLAND, AND ADMONISHMENTS 
BY THE U. S. ATTORNEY GENERAL, 

- THE PRESIDENT OF THE UNITED STATES, 
NUMEROUS SENATORS AND CONGRESS- 
MEN, AND ALSO THE BASIC 
CONSTITUTIONAL RIGHTS OF A CITIZEN 
OF DEMOCRATIC FORM OF GOVERNMENT. 


As recently as July 17th, 19€7 :t was reported that the 
United States Attorney General Ramsey Clark stated pub- 
lically that there is support for the view that any electronic 
bugging, even without physical trespass, violates the 
Constitution, Justice Tom Clark in his last decision before 
stepping down from the Supreme Court Bench stated ''few 
threats to liberty exist which are greater than that posed by 
the use of eavesdropping. "' 

A. In November 1966, the Solicitor General of the 
United States filed 2 supplemental memorandum in the case 
of Joseph F. Schipani, Petitioner v. U. S., No. 504 in the 
Supreme Court of the United States and stated: 

"Present governmental practice, 
adopted in July 1965 in conform- 
ity with the policies declared by 
the President of the United States 
on June 30, 1965, for the entire 
Federal establishment, prohibits 
such electronic surveillance in 

all instances except those involving 
the collection of intelligence with 


respect to matters affecting 
national security. " 


He then referre?, in a footnote, to the memorandum of | 


the Acting Attorney General dated November 3, 1966 
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addressed to all U. S. Attorneys, which summarized the 
Department's policy in this regard: 


This Department must never 
proceed with any investigation or 
case which includes evidence 
iMegally obtained or the fruits of 
that evidence. No investigation or 
case of that character shall go 
forward until such evidence and 
all of its fruits have been purged 
and we are in a position to 
assure ourselves and the court 
that there is no taint or unfair- 
ness. We must, also, 
scrupulously avoid any situation 
in which an intrusion into a 
confidential relationship would 
deny a fair hearing to a defend- 


ant or person under investigation, 
The loop-hole claimed by the United States Attorney's 


office making a recording of conversation only unethical and 


not illegal is when one party has consented to the recording. y) 


This interpretation is tantamount to saying that the 
President and Attorney General are merely giving lip service 
to protecting the individual and they don't really mean what 
they say. According to this interpretation any senator, 
congressman, or judge who has a disgruntled former. 
employee can be subjected to this so-called unethical though 
legal conduct. 

If the purpose of the President and Attorney General's 
directives are to ‘protect the rights of the individual then why 
the distifetion in allowing an informer to transmit from a 
private dwelling and at the same time exclude evidence 


obtained by the transmitter surrepticiously planted. This is 
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the conduct of totalitarian governments which we abhor. Under 

these interpretations we are fast becoming a nation of informers. 
With further reference to the argument that the consent 

of one party makes the bugging legal shows the lack of under- 


standing of the principle of the protection of individual 


rights, because obviously it is the person not consenting who 


must be protected 


Article 35 of the Annotated Code of Maryland, Section | 
| 
| 


93 prohibits the bugging activity engaged in Maryland by 
officers of the Metropolitan Police Department. Mr. Sullivan, 


in his closing argument said that the police department 


wanted to find out for themselves, so they obviously were not 


covered by the exception granted to federal law enforcement 


agencies. 
Vol. 33, p. 4486: 


. .««.«- -What is the responsi- 
bility of the Metropolitan Police 
Department at that point? Even in 
the face of this strong corrobora- 
tion, which we submit would 
convince any reasonable man that 
Bowie and Wallace were involved 
in that case, even in face of that 
the Department wanted to be 

sure. The Department wanted to 
know did Wallace actually go so 
far as to setting up a house- 
breaking himself. And how could 
they find out? Could they ask him? 
If he had done it, would he tell 
them? 


An undercover agent was chosen, a 
man who was known to Wallace, a 
man who could wear a transmitter, 
and two men chosen by the Chief 
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of Police to serve on the Internal 
Investigation Unit, men of the 
highest calibre on the Police 
Department. They are the men 
who must determine whether 
other policemen are living up 
to their responsibilities. Those 
two men were to monitor the 
conversation that was to take 
place between Skeens, the gambler, 
and Wallace, the policeman. And 
that conversation was, indeed, 
monitored. ...- 24 s2e+eee eee 
As late as March 22, 1967, the Attorney General stated 
"all my experience indicates it is not good for the country, 
is not necessary for public safety, not a desirable police 
technique and should not be used except for national security". 
Representative Emanuel Celler on March 14, 1967 
stated ‘wire tapping and electronic eaves-dropping have 
become most obnoxious. This wide-spread practice must 
become abated and eventually prevented in the interest of the 
right of privacy." 
On March 20, 1967, the United States Supreme Court 
set aside the convicgtion in the case of O'Brien v. United 
States, where conversations were overheard through FBI 


microphone eaves-dropping during an organized crime invest- 


igation,. 


The Washington Post in an editorial on March 21, 1967 


editorialized as follows: 


Privacy of communication is an 
indispensable attribute of freedom. 
Free citizens want it, and need it, 
whether talking on the telephone or 
in the sanctuary of their homes and 


+ Clee. 
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offices, to discuss business prob- 
lems, marital confidences, lovers' 
trysts, politics, the boss, the 
neighbors or the events reported 
in the morning newspaper. You 
have only to imagine a policeman 
hidden in the closet to under- 
stand how inhibiting it would be 

if the police were allowed to bug 
your home at their own discretion 
or to tap your telephone whenever 
they suspected that someone might 
be using it to talk about a crime. 
To authorize the police to invade 
the privacy of anyone they suspect 
of crime is to put your own pri- 
vacy in jeopardy. It is to put an 
end to freedom of communication. 


Attorney General Ramsey Clark 
said the other day that official 
eavesdropping "is incompatible 
with what we want in this 

country. '' We think he was 
exactly right. The statement is in 
full accord with what President 
Johnson has said repeatedly on the 
same subject. It is in full accord 
with what the authors of the 
American Bill of Rights set down 
as an essential condition of a free 
society. What a boon it is to have 
at last at the helm in the Department 
of Justice an Attorney General con- 
cerned primarily with principle 
rather than sheer expediency - 
concerned not merely with com- 
batting crime but with protecting 
the real and vital interests of a 
free people. 


See: Berger v. U.S. Decided June 12, 1967, U.S.Supreme Court; 
Dlinois v. Kurth, Supreme Court of Illinois, March 24, 1966, 
rehearing denied May 18, 1966, Klingbiel, C.J,,34 Ml. ed) 387, 
216 N.E. 24 154.; 

Justice Musmanno's majority opinion in Commonweaith| ve 
Murray No. 225, January term 1966 in the Supreme Court 
Pennsylvania 2astern Dis:ricc. 


CONCLUSION 


Vol. XXXV, p. 4967 
THE COURT: As I recall it, most if not all of you 
are new jurors, you never had any experience in 
a criminal trial prior to this case. You certainly 
gained your experience in one of the most difficult 
cases that has come to this District Court for many 
a day. 

A new trial will eliminate all testimony and evidence 
regarding Rogers and Denham, 2 part of the testimony regard- 
ing Donahue and part of the testimony regarding Bowie. This 
will include eliminating numerous references to the Nesbitt, 
Sonneborn, Ruark and Wence and other cases. 

A new trial will eliminate extraneous matters such as 
the extraneous details of the Bahamas burglary and details 
of numerous other burglaries such as the French Poodle. 

A new trial will eliminate the problem about protecting 
informants and evidence belonging in the case-in-chief will 
be placed in its proper order of proof. 

A new trial will eliminate the prejudice to defendant 
Wallace regarding Liza Archie testifying twice. 

In a new trial there will be no withholding of defendant's 
statements, witnesses' statements, and information regarding 


the protection and caudling of Barnes. 


A new trial will take a maximum of two weeks, and 


would possibly eliminate an appeal and might result in saving 
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the Government the expense of incarcerating three people. 
Any of the foregoing points are sufficient for the 
United States Court of Appeals for the District of Columbia 


Circuit to grant a new trial, either before, and particu- 


larly after, the decision in Chapman v. California 386 U. S.| 


18, where it was held by the United States Supreme Court: 
decided February 20, 1967. 


"In fashioning a harmless constitu- 
tional error rule, we must recognize 
that harmless-error rules can work 
very unfair and mischievous 

results when, for example, highly 
important and persuasive evidence, 
or argument, though legally for- 
bidden, finds its way into a trial 

in which the question of guilt or 
innocence is a close one, What 
harmless-error rules all aim at 

is a rule that will save the good in 
harmless-error practices while 
avoiding the bad, so far as 
possible," 


Before a federal constitutional 
error can be held harmless, the 
Court must be able to declare a 
belief that it was harmless beyond 
a reasonable doubt. | 


Certainly the points referred to above, combined, show 
the lack of a constitutionally-guaranteed fair trial as well as 
the appearance of a fair trial and appcllant ‘Vallace there- 


NeW 
fore requeets that he be granted a saits trial. 


Respectfully submitted, | 
fra M. Lowe 


Attorney for Lawrence F. Wallace 
2700 Que Street, N.W. 
483-6777 
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